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EXPORT TRADE PROBLEMS AND AN AMERICAN 
FOREIGN TRADE POLICY 


I. THE NEED FOR A FOREIGN TRADE POLICY 


The United States, almost overnight, has become a world-power 
in foreign trade. Both from within and without a call has come to 
America to expand its sphere of commercial activities in foreign 
lands. Virtually without our doing, obstacles have been removed 
and our efforts aided in opening up new avenues of trade for Ameri- 
can products beyond our coasts, which but three years ago would 
have appeared impossible. Through the exigencies of the present 
great world-conflict we have been thrust beyond our former pro- 
vincial sphere into the seething whirlpool of international trade and 
finance. Events have moved so rapidly that we are already able 
to enter the field of foreign trade in the new capacity of an investor 
and organizer. In fact, it would appear as though in the not dis- 
tant future the United States will become the leader among the 
commercial nations of the world. 

The present time seems most opportune to come to an under- 
standing among ourselves as a nation with respect to our future 
commercial policy and regarding the fundamental issues involved. 
There never were such arguments or such inducements for a people 
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to take cognizance of their commercial future as those that con- 
front the people of the United States today. Delay and lack of 
harmonious action may forfeit these opportunities forever. 

The position in which we find ourselves with respect to foreign 
trade at the present time differs essentially from that of the other 
large commercial nations of the world. They established them- 
selves in foreign markets after long, arduous, and systematic work. 
Having once succeeded in gaining a foothold, they developed and 
expanded their foreign commercial enterprises on the basis of a well- 
defined program and guided by a systematic national trade policy. 
This applies to England, Germany, France, Switzerland, Holland, 
Belgium, and Japan, as well as to some of the smaller commer- 
cial nations. Their remarkable foreign trade mechanisms, the 
close co-operation between private enterprises and governmental 
agencies, their superior facilities for commercial education built up 
with a view to promote foreign trade on the basis of a carefully 
worked out program, have only recently become known more fully 
to the outside world. The economic and commercial organization 
of their consular service, their promotion of a merchant marine and 
close co-ordination of this with railroads and inland waterways, 
their careful working out of trade agreements—these foreign trade 
activities of foreign nations are even now little known and appre- 
ciated in the United States. 

One of the outstanding features in the modern history of foreign 
trade consists in its pronounced nationalistic tendency. The manu- 
facturers and exporters of the countries mentioned above carry on 
their oversea trade not along individualistic but along nationalistic 
lines. Their foreign salesmen settle permanently in their respective 
sales territory and form communities bound together by ties of 
race relationship. Thus we find British and German trade colonies 
all over the world, while the Japanese, Italians, and Greeks follow 
along very similar lines. From the reciprocal interests of common 
nationality springs a solidarity of interests which has proved a 
bulwark of strength in the face of competition as keen as human 
ingenuity can make it. By means of financial and moral support 
their home governments have encouraged such settlements and 
kept alive the bonds that tied them to the mother-country as part 
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of a foreign trade policy calculated to promote the commercial 
industries at home. 

An analysis of the mechanism built up by other countries for 
expanding their foreign trade will show that efficient service and 
the best results were obtained chiefly by the two following methods: 
first, by centralizing and correlating all efforts and agencies; sec- 
ondly, by working along the lines of a constructive national foreign 
trade policy. 

The United States thus far has not had a national foreign trade 
policy which like a guiding hand would combine all our interests and 
direct our concerted efforts toward a definite goal. Reasons for this 
are not difficult to find. Conditions were such that a pressing need 
for a clearly formulated program of this kind was not sufficiently 
felt until very recently. The demands of our domestic market were 
sufficient to absorb the bulk of our home production. Our captains 
of industry were primarily concerned with the development of our 
complex and lucrative business opportunities at home. Our for- 
eign trade was small in proportion to our domestic trade and com- 
prised chiefly foodstuffs and raw materials. 

Besides, up to quite recently there were no concerted and 
organized efforts made in this country for promoting foreign trade 
on a large scale. Whatever was being done along these lines was 
restricted almost wholly to comparatively small groups of wide- 
awake business men and to large individual corporations. Com- 
mendable pioneer work was done by the United States Bureau of 
Foreign and Domestic Commerce, by several local chambers of 
commerce, to some extent also by the Pan-American Union, and 
especially by the Philadelphia Commercial Museum. As a nation, 
however, we were in this respect far behind our foreign competitors. 


II. THE WAR’S EFFECTS ON FOREIGN TRADE OF 
OTHER NATIONS 
The new opportunities for trade expansion brought about by the 
present world-war and resulting largely from the elimination of 
Germany and Austria from world-markets have served as a mighty 
stimulus to the export trade of those countries which were in a 
position to take advantage of them. 
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Japan, more than any other country, has availed herself of the 
opportunity offered by the general economic disruption of the world 
to capture new markets and to increase her overseas trade. How 
well she has succeeded may be seen from the fact that her exports 
to the Dutch East Indies during 1916 amounted to nearly six times 
the value of her exports to the same markets in 1913, while her 
export trade to China increased 117 per cent from r1g11 to 1916. 
Her trade to South American countries, Australasia, and Africa 
has made an equally rapid progress. 

While some of her new trade may again revert to other countries 
after the war, Japan has not neglected to provide ways and means 
to retain as much of it as possible. With this end in view the 
Japanese government in conjunction with large private financial 
and industrial interests has built a comprehensive foreign trade 
machinery, the most significant feature of which is a central control 
of all shipping administration. The shipyards of Japan have now 
under way places for turning out some 600,000 tons a year. With 
government aid and protection the sugar industry is now able to 
supply domestic consumption and to export a considerable surplus 
production. Systematic efforts to increase the exports of textiles 
and fancy goods have brought telling results. Large and well- 
financed cartels of producers and exporters have been formed for 
this purpose. One of these, the Associated Industries of Japan, 
comprising 160 textile manufacturers, recently established in Van- 
couver a main office for Canada and the United States. With 
government aid large promoting concerns have been organized for 
financing commercial and trade enterprises abroad. In the case 
of one of these, for example, the Home and Foreign Enterprise and 
Trust Company, Ltd., the government appoints the president and 
vice-president. 

As a typical instance of the far-sightedness which guides the 
foreign trade policy of Japan we may mention the recently inaugu- 
rated system of inspection of exports. Under the new regulation 
certain goods (hosiery, silk, glassware, hardware, matches, etc.) 
must pass a standard of inspection before they will be allowed to be 
exported. The Ministry of Agriculture and Commerce and the 
trade guilds co-operate in this matter and expect thereby to prevent 
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the export of goods of inferior quality and to establish a permanent 
reputation for excellence of quality in Japan-made goods. 

England, too, has lost no time during the present war in reju- 
venating her foreign trade organization, directing her efforts 
principally along the lines of centralization and co-ordination. A 
change of fundamental importance is the recent creation of a new 
Overseas Trade Department formed jointly out of the Board of 
Trade and the Foreign Office. This new department, under the 
direction of Sir Arthur Maitland, comprises an Overseas Division, 
a United Kingdom Division, and an Exhibition Division. The 
Overseas Division was organized in geographical sections, while 
the United Kingdom Division was subdivided according to trades 
and industries. It is significant that this new department is not 
only to collect information but also to take action in matters relat- 
ing to trade and commerce overseas. An Advisory Committee, 
representing finance, banking, merchants, manufacturers, chambers 
of commerce and labor, gives active assistance in studying new 
problems and in formulating proposals. The Trade Commission 
Service within the Empire has been increased from four to sixteen 
officers and extended to cover India and some of the Crown colonies 
and protectorates as well as the self-governing dominions. The 
Commercial Attaché Service is also being reorganized and greatly 
increased in membership. The control of both of these services 
has been turned over to the new Overseas Trade Department. 

Another phase of trade expansion actively fostered by the British 
government at the present time is the holding of so-called British 
industries fairs or trade exhibitions, throughout Great Britain and 
her colonies, under the watchword ‘British Goods for British 
People.” 

In this connection still another scheme on national lines for the 
encouragement and development of the British export trade may 
be mentioned, viz., the formation of ‘The British Manufacturers’ 
Corporation.” This concern is to unite British manufacturers and 
producers into one large body for the specific purpose of securing 
more orders from oversea. 

This is in line with what has been declared the “considered 
policy”’ of the Board of Trade, viz., the establishing of combines and 
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cartels in British industry. Under the caption, ‘‘The Extinction 
of the Merchant,” the Economist of December 1, 1917," quotes a 
representative of the Board of Trade as saying in a recent address 
to the Brassmasters’ Association of Birmingham that competition 
among British manufacturers did not do any good to the country 
and that competition must be done away with. The speaker, a 
Mr. Paish, further advocated that organizations be established 
which would enable British manufacturers to ‘“dump” whenever 
they felt inclined. 

In a similar address to the manufacturing jewelers of Birming- 
ham the latter were told that the Board of Trade wanted them to 
join together in an association for selling their goods abroad, and 
that half of the expenses would be paid out of the public revenue. 
“There can, we think,” comments the Economist, “be no doubt 
that the new association, if it thrives, will develop into a complete 
combine, with one single selling organization for the whole, con- 
trolling both the home and the foreign trade.” 

While Germany has been eliminated for the time being from the 
international trade routes, indications are that state and private 
interests are making elaborate preparations for a renewal of vigorous 
oversea trade activities after the war. Government assistance of 
the steamship companies is a part of this plan, which also comprises 
the organization of a German shipping intelligence service similar 
to Lloyds. 

Italy and Spain have had special commissions at work for some 
time preparing plans for reorganizing and expanding their respec- 
tive foreign trade machinery. Perhaps a deeper significance 
attaches to the international trade agreements concluded during 
the present war: the Middle European Convention, Vienna, 
November, 1915; the Paris Economic Conference, June, 1916; and 
the Convention of Scandinavian States, March and September, 
1916. The exact nature of these agreements, however, has not as 
yet been made public. 

III. EFFECT OF THE WAR UPON OUR FOREIGN TRADE POLICY 

The war has also served to arouse the United States from its 
lethargy and brought about a sudden and phenomenal change. Our 
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exports, especially in manufactured products, have increased with 
leaps and bounds. For the last fiscal year the foreign trade of the 
United States shows a balance in our favor of $3,634,450,905. In- 
deed, the increase has been so great that today we are no longer 
a debtor nation. We have become the greatest creditor nation in 
the world. Our two superior advantages over other countries, 
natural resources and liquid capital, have for the time being made 
us the center of the commercial and financial universe. And we 
have made much of our opportunities. Alert and broad-visioned 
business men at once recognized the signs of the time, and through 
the activities of the United States Chamber of Commerce, the 
American Manufacturers’ Export Association, the Pan-Pacific 
Union, and the Foreign Trade Council a mighty impetus was given 
to the new movement for an expansion of American foreign trade. 
Finally, public opinion at large was quickened with enthusiasm 
until action was called for by the federal government. 

Financial problems on a scale unknown before have been under- 
taken and solved in a manner that surprised even the most sanguine. 
Our pre-war financial obligations have been paid. Gigantic loans 
have been made to other countries. Our banking system has 
reached out into oversea markets and has assumed an international 
character. Already our bankers have to some extent succeeded in 
emancipating American foreign trade from the control of foreign 
banks. American branch banks have been established in a number 
of foreign countries, following the experience of older commercial 
nations that foreign branches of a parent institution located in the 
home country are the best means of providing exchange and credit 
facilities abroad. On account of the lack of American banking 
facilities in foreign markets much of our foreign business in the past 
had to be transactedthrough banks of some other nationality, to 
our own great handicap in competing for the world’s markets. The 
first of these branch banks was opened in Buenos Aires in Novem- 
ber, 1914, and others followed in rapid succession in South America 
and in Europe. They promise to become advance agents par excel- 
lence of American business in the hitherto undeveloped markets 
open to it. A Federal Reserve foreign bank to be authorized in 
amendments to the Federal Reserve act, advocated at present by 
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the United States Chamber of Commerce, will add a further link 
to the chain of financial enterprises calculated to make foreign 
banking facilities available to American merchants. 

A service of the most far-reaching scope, established since the 
outbreak of the war, is the building up of dollar exchange. Up to 
three years ago the dollar was not even quoted in the leading coun- 
tries of South America. Now practically all the shipments of the 
leading commodities sent from South America to the United States 
are being financed through the medium of dollar credits, thus doing 
away with the anomaly of paying for goods imported or exported 
by American business houses with drafts on London. 

The economic travail of the world, incident to the war, has 
brought about still another significant change in this country. 
With a keen and quick perception of the new direction given to our 
commercial expansion, American genius has in rapid succession 
initiated a series of governmental agencies whose duty it shall be 
to stimulate, regulate, and protect American foreign trade. And 
what is particularly auspicious, changes and innovations quite revo- 
lutionary in their economic scope have not only the backing of 
American business men but also the apparently unanimous approval 
of our whole nation. 

The trump card of international commerce today is command 
of ocean transportation. Through the United States Shipping 
Board a new impetus is being given to American shipping interests. 
There was a time—prior to the Civil War—when the United States 
was numbered as one of the leading maritime countries of the 
world. In 1860 our oversea tonnage was 1,546,800 tons, while in 
1890 it amounted to only 946,695 tons. Ships under foreign flags 
carried the bulk of American products oversea. In 1912 the ton- 
nage of American ships leaving our own harbors amounted to 
nearly five million tons, as against approximately thirty million 
tons leaving our ports in foreign bottoms. With the rehabilitation 
of an American merchant marine, those old days, when American 
merchant ships were sailing the high seas the world over, bid fair 
to be revived. We have begun to recognize again how vital the 
promotion of our shipping industry is to a healthy development of 
our foreign trade. The war has unmistakably shown that the 
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worst interference with export business that could be expected is 
the lack of adequate shipping facilities. Mistakes of the past are 
rapidly being remedied, and the building and fostering of an Ameri- 
can merchant marine are now in full swing. 

The Federal Trade Commission by backing up the principle of 
legalizing co-operation for foreign trade, as provided for in the 
Webb-Pomerene bill, recognized the equity of a demand emanating 
from progressive American business men alive to the opportunities 
and needs of the future. Foreign manufacturers under their laws 
and encouraged by their governments co-operate in export trade. 
Under our own anti-trust laws our exporters were obliged to com- 
pete single-handed with groups that pooled their interests and 
operated as a unit, subject to a common agreement. By enacting 
the Webb-Pomerene bill into law, Congress has dispelled the feeling 
of uncertainty which has existed thus far in business circles regard- 
ing the scope of the Sherman Anti-Trust law in its applicability to 
combining for foreign trade, and has given to American business 
the same trade mechanism which its competitors already possess. 

Last but not least in importance must be mentioned the new 
Tariff Commission which was organized April 1, 1917. Around 
the tariff cluster a great many complex and ever-changing problems, 
such as commercial treaties, most-favored-nation clauses, dumping, 
export bounties, free ports or free zones, bargaining tariffs, draw- 
backs, etc., all of which have a vital bearing on foreign trade.’ 
These problems possess an added importance because they are likely 
to lead to reciprocal action, retaliatory measures, etc., on the part 
of other nations, according as their interests are affected by any 
action on our part. 

The functions of the Tariff Commission as outlined in the law 
creating it, which confers on it no administrative, legislative, or 
judicial powers or duties but makes it a body for investigation, 
bespeak a future handling of the tariff question more in consonance 
with actual economic conditions and needs than political party 
exigencies and expediencies, as has been the case so largely in the 
past. At the present time, when intertrade relations between 
foreign countries, economic alliances, commercial treaties and 
franchises are engaging the attention of statesmen and leaders 
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of business the world over, and in view of the vital effect of such 
economic measures on the industrial and labor conditions of our 
own country, the importance of the work which the future has in 
store for the Tariff Commission can hardly be underestimated. 








IV. FUTURE FOREIGN TRADE PROBLEMS 





Some of the foreign trade problems with which American busi- 
ness will have to wrestle in the future can be foreseen even now. 
Our financiers are already asking themselves what the standard of 
value of the world will be in the future, whether it will be gold alone 
or gold and silver. The cry of warning has been given to take heed, 
so that the world-wide recuperation in finance and trade may pro- 
ceed along practical lines, and that the credit system of the world 
may not be strained. 

We all know that a considerable part of our present foreign trade 
is of a hothouse character and will not continue permanently. 
After the war a readjustment must be made, and it will be interest- 
ing to see whether business will go on without serious interruption 
or whether we shall have to pass through a period of stagnation. 
As a result of the war a large number of our industries have doubled 
or trebled their output. When the time for industrial demobiliza- 
tion arrives, they will be burdened with a tremendous overhead 
expense, unless an extension of American trade into foreign countries 
can serve as an outlet for their products and act as a foundation on 
which this enlarged overhead expense can rest and by which it may 
gradually be absorbed. And then, too, ready opportunity for 
investment in domestic markets of an increasing accumulation of 
wealth will be lacking unless we can extend our markets elsewhere. 
Leading American business men have made this one of their main 
arguments in advocating the passage of the Webb-Pomerene bill by 
Congress. Co-operation in foreign trade, they contend, will go 
a long way toward stabilizing domestic production after the war. 

Then there is the Panama Canal, which has an unquestioned 
economic value, the full scope of which is being realized more and 
more as the changes in trans-Pacific shipping brought about by the 
war become more apparent. It will be one of the post-war prob- 
lems to decide upon a policy best suited to enhance the canal’s 
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economic efficiency. Its direct effect upon ocean steamship routes, 
the influence it exerts upon transcontinental railroad freight rates, 
its bearing on coastwise shipping—these are but a few of the highly 
momentous questions to which American business statesmanship 
will have to direct its attention in the future. 

Present indications are that the various phases of our Pacific 
trade will presently crystallize into a problem all by itself. Even 
now the great lumber and milling industries of our Pacific North- 
west, with their present restricted markets, offer problems of their 
own which are of vital importance to the industrial expansion of 
our far western states. Japanese supremacy in trans-Pacific ship- 
ping, rate discriminations against American cargoes, the open door 
in China, trade with the Philippines and with Australia, are other 
questions with which, sooner or later, we shall have to reckon. 

What vast possibilities for extending our foreign trade open 
before our eyes if we consider that over half of the human race live 
in the countries bordering on the east shores of the Pacific, and that 
80 per cent of the world’s people live in the countries bordering on 
the Pacific Ocean, all of which immense territory is within easy 
reach of our Pacific Coast harbors! And on the Pacific, too, the 
war has wrought important changes. Almost overnight it has made 
the Pacific the great potential theater of the world’s commerce. Of 
all the changes the one of greatest interest to us is the dislodgment 
of the artificial channel of trade built up by Europeans via the Suez 
Canal. Submarine warfare in the Mediterranean has shifted the 
well-defined trade route formerly followed and has compelled Brit- 
ish, Dutch, French, and Japanese lines to abandon the Suez Canal 
route to the great benefit of American manufacturers. For 
although the United States was one of the largest consumers of the 
products of the East Indies, such as rubber, spices, etc., we were 
receiving them prior to 1916, not directly, but almost exclusively 
via London, Rotterdam, and Hamburg. And all this in spite of 
the fact that the distance from Singapore via Suez and London to 
New York is 12,448 miles, as against a distance of 7,541 miles from 
Singapore to San Francisco. 

As a result of the rearrangement of trade routes, San Francisco’s 
chances of becoming the greatest distributing port of the Pacific for 
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goods en route to the markets of the Orient are now more promising 
than ever before. The marvelous increase in the balance of trade 
as displayed in the San Francisco and Seattle clearing house balances 
during the past two years speaks well for the enterprise and success 
of our Pacific Coast importers and exporters. 

However, it is a serious problem how much of this trade will 
survive the keen competition which is bound to follow the present 
war. To turn permanently toward the United States its legitimate 
share of the commerce to the Orient, which for many years has been 
going westward and enriching the nations which have heretofore 
controlled that great traffic, will require the united efforts of our 
business men and of our government for years to come. 

Big trade problems will have to be solved. In Hawaii we pos- 
sess the crossroads of the Pacific. Intelligent development of its 
strategical advantages, linking together as it does our commercial 
interests with the markets of the Orient, is of prime importance. 
Encouragement of our Philippine trade along the lines begun by 
the Federal Reserve Board is proof of what government co-operation 
can achieve. 

To all appearances we have a great future in China, due to the 
generous and fair treatment which our government in the past, par- 
ticularly after the Boxer troubles, has accorded to that country. 
If the good feeling thus developed be cultivated in the future and we 
continue to stand in China as the exponents of fair treatment, there 
is no reason to doubt that an increasing share of her business will 
be given to us. 

A concrete instance of where a constructive American foreign 
trade policy might prove helpful .o American business interests in 
China is in the American company laws which, on account of their 
lack of uniformity for many years, have placed American firms in 
Hong Kong, Kobe, and other trade centers at a serious disadvan- 
tage as against their competitors, particularly the Japanese, whose 
modern company laws, based on the German, have very greatly 
facilitated Japanese commercial enterprise. 


V. FOREIGN TRADE AND INTERNATIONAL POLITICS 


In the foregoing we have been considering certain measures and 
problems connected with the expansion and protection of American 
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foreign trade primarily from a domestic viewpoint. Several of 
them, however, as well as others yet to be mentioned, have a much 
wider bearing, and affect closely some vital interests of other nations. 
And it is this broader, international aspect of trade which to all 
appearances will have to engage the attention of our business men 
and statesmen in the future in a measure entirely without precedent 
heretofore, as regards the scope as well as the prime importance of 
the issues involved. 

One of the object-lessons brought home to us by the present war 
is that disagreement and animosities growing out of commercial 
rivalry between nations are likely to react strongly on the political 
relationship of the respective countries. The present war is in this 
respect but a repetition of similar events in the past history of inter- 
national trade. It is but another illustration that property rights 
and trade rivalries are the chief factors in international complica- 
tions. Of late the conviction is crystallizing more and more among 
men of all nations that to avoid the repetition of such a calamity as 
a world-war involves the co-operation of the leading powers in 
guaranteeing to each nation the fullest opportunity for her legiti- 
mate business expansion without menacing others. The plan 
embraces an international agreement for the suppression of all sys- 
tematic efforts to force the trade of a country to the disturbance of 
normal trade relations, and of other less high-handed but more 
insidious methods of unfair competition. 

During the past twenty-five years competition in the world- 
markets became enormously keen. In the wild scramble for trade 
the standards of honest business were disregarded more and more 
by all the various rival nations. In the absence of any special 
regulations or legislation, it appeared as though a silent under- 
standing prevailed in wide circles that foreign trade was subject to 
a code of business ethics widely at variance with the rules observed 
in domestic trade. What was frowned upon as unethical and poor 
business policy, if not illegal at home, was condoned and winked at 
or openly espoused when foreign markets formed the basis of opera- 
tions and foreigners were the competitors. High-minded men of 
all nations have long observed with concern the growing tendency 
of modern international trade toward selfish exploitation, conces- 
sion hunting, cut-throat competition, and commercialistic practices 
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of the most sordid type. Time and again complaints have been 
voiced, retaliatory measures threatened, and more than once serious 
friction has ensued. 

Far-visioned statesmen realized that matters could not drift on 
much longer. Efforts were made to develop an international law 
on the subject of commercial disputes between private persons and 
foreign governments or between citizens of different states, and to 
establish the trade of the world upon certain broad principles of 
equity and of community of interests. 

The inadequacy of the present state of the law on international 
commercial disputes began to be felt more and more. Only in 
exceptional instances were national judges sufficiently informed on 
points of law, still ill-defined, to give proper judgment on questions 
at issue. In several cases, involving large money values, the lack 
of a qualified tribunal made itself felt very strongly. Furthermore, 
there was no guaranty that in every state the courts would decide 
in an entirely independent and unbiased manner in a case where the 
interests of a foreigner were involved. For obvious reasons a cer- 
tain disinclination prevailed, too, on the part of business men to bring 
suit in a foreign court against the respective foreign government 
or one of its citizens." 

Presently these intolerable conditions became the subject of 
national and international discussion, and the fact was brought out 
that what was most needed was a means for the suppression of 
unfair competition in the way of some international agreement. 
Experience showed that certain unfair trade practices required con- 
certed action for their suppression. Remedial action was finally 
initiated. The plan that has found most approval calls for a 
general legal provision declaring all business practices illegal which 
are contrary to good morals. A general provision of this nature is 
to be supplemented by a number of additional provisions each one 
of which applies to a specific case of unfair competition. 

Article 1382 of the French Civil Code is generally considered a 
model provision of this kind, and many other countries embodied 

* See citations in Report by Die Aeltesten der Kauffmannschaft von Berlin, etc., 


presented by Dr. Max Apt (International Congresses of Chambers of Commerce and 
of Commercial and Industrial Associations [Boston, 1912]), pp. 1 f. 
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a similar provision in their laws on this subject. This article pro- 
vides as follows: “Any act whatsoever by a person, which causes 
injury to another, obliges him by whose fault it happened to com- 
pensate it.”” Under this article acts of unfair and unlawful com- 
petition have been actionable in France since its adoption in 1808. 

The German Unfair Competition law of June 7, 1909, contains 
a similar clause which provides that acts repugnant to good morals 
afford grounds for an action to enjoin the practice and to recover 
damages. 

The pioneer body advocating the suppression of unfair competi- 
tion by international agreement is the International Union for the 
Protection of Industrial Property. While this union originally con- 
cerned itself primarily with the protection of patent rights, unfair 
competition has been a subject of discussion at several of its meet- 
ings. The need of uniform legislation on this subject has been fully 
and officially recognized, and at the congress held in Washington, 
D.C., in 1913, the following provision was added to the Articles of 
Agreement of the Union: Art. X®s: “All the contracting countries 
agree to assure to the members of the Union an effective protection 
against unfair competition.” Art. II of the Agreement’ provides in 
part as follows: 

The subjects or citizens of each of the contracting countries shall enjoy, 
in all other countries of the Union with regard to . . . . suppression of unfair 
competition, the advantages which the respective laws now grant or may here- 
after grant to the citizens of that country. 

Consequently they shall have the same protection as the latter and the 
same legal remedies against any infringements of their rights, provided they 
comply with the national laws of each State upon its own citizens. Any 
obligation of domicile or of establishment in the country where the protection 
is claimed shall not be imposed on the members of this Union. 

The following states are signatory members of this Convention: 
United States of America, Germany, Austria, Hungary, Belgium, 
United States of Brazil, Cuba, Denmark, Dominican Republic, 
Spain, France, Great Britain, Italy, Japan, United States of Mexico, 
Norway, Netherlands, Republic of Portugal, Servia, Sweden, Swit- 
zerland, and Tunis. 


* Convention between the United States and other powers for the protection of 
industrial property. Treaty Series No. 579, Washington, 1913. 
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A further international agreement for the suppression of unfair 
competition was made by the Middle-European Economic Associa- 
tion, a semi-official organization representing Austria-Hungary, 
Belgium, and Germany. At the Budapest meeting of the Associa- 
tion in January, 1914, the subject of national as well as international 
legislation for the suppression of unfair competition was discussed 
by some of the leading European authorities on the subject. The 
consensus of opinion among the delegates was that the following 
practices should be covered by specific legal provisions: fake adver- 
tisements, misappropriation and misuse of distinguishing marks for 
the purpose of enticing customers of a competitor, disparaging com- 
petitors, betrayal or other violation of trust, spying out of business 
and trade secrets, and fraudulent clearance sales. 

Parallel to the activities of these official or semiofficial bodies 
mention must be made of the deliberations of the Sixth Inter- 
national Congress of Chambers of Commerce at Paris in 1914. At 
this Congress a plan was submitted and favorably commented on 
which provides (1) for the general adoption internationally of the 
French system, that is, of an article similar to Section 1382 of the 
French Civil Code, and (2) official recognition by all countries of 
unfair competition as a penal offense." 

For the practical operation of this plan it was proposed to estab- 
lish an international office at Berne, Switzerland, for the purpose 
of furnishing legal information to the business men of all the nations 
that are members of the agreement. This office would serve in the 
capacity of an international legal clearing house for all matters 
relating to unfair competitive methods in international trade. One 
of the main duties of this central office would be to bring cases of 
unfair competition, concerning which complaint has been filed, to 
the attention of the proper authorities within whose jurisdiction the 
case belongs. 

While the efforts, just mentioned, to come to an international 
understanding with respect to unfair competition in foreign trade 
are of a preliminary character, they unquestionably constitute an 
admirable and serviceable groundwork for future action along these 
lines. What appears to be particularly auspicious is the fact that 

*Rapport présenté au nom de l’Association des Anciens Elives de V’Ecole des 
Hautes Etudes Commerciales, by M. Depuichault (Liége, 1914), pp. 5 f. 
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already a precedent exists which proves the practicability of the 
plan. We refer to the Brussels Sugar Convention, March 5, 1902. 
By joint international agreement the dumping of sugar into foreign 
markets was effectively checked, and thus a practice was eliminated 
which was detrimental to the sugar industries of most of the leading 
sugar-producing countries of the world. The success achieved by 
the Brussels Sugar Convention directly suggested to several far- 
visioned statesmen and economists the expediency of applying the 
same principle to other phases of international commerce and trade 
as a means of protecting the common interests. They went a step 
further and advocated the establishing of an international tribunal 
for settling commercial disputes and for supervising competitive 
trade practices in the world-markets. 

The practice of flooding foreign markets with cheap goods has 
been a source of much complaint. As a means of self-protection 
Canada and Australia have passed anti-dumping laws. Our own 
federal law of September 8, 1916, contains a section which declares 
it a criminal act to import any article systematically into the United 
States at a price substantially less than the actual market value 
abroad plus certain charges, with the intention of destroying, injur- 
ing, preventing the establishment, or monopolizing the trade in the 
imported article. This law also provides against so-called “full 
line forcing’; that is, articles will be assessed with a double duty 
which are imported into this country under an agreement that any 
person shal] not use, purchase, or deal in or shall be restricted in 
his using, purchasing, or dealing in the articles of any other person.’ 

In 1902 four leading statesmen of Europe, independent of one 
another, took a public stand in favor of some such scheme. They 
were Count Sergius Witte of Russia, Count Goluchowski of Austria, 
Luigi Luzzatti of Italy, and Herr E. Gothein, a prominent member 
of the German Reichstag. Their avowed purpose was to protect 
European industries against American trusts and particularly 
against alleged dumping of American goods in European markets. 

In the Vienna Neue Freie Presse of October 5, 1902, Luzzatti 
wrote as follows: 

From the tribunal of the Neue Freie Presse I call upon the countries of the 
“‘Dreibund” to call a conference of European states. France and Russia will 
* Public Doc. No. 271, 64th Congress, 2d sess., 802. 
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gladly accede. Commercial treaties are the synthetic result of the endeavor 
to protect domestic labor, and of the need for foreign goods. The trusts 
destroy the natural prerequisite of commercial treaties. They sell their goods, 
for reasons which frequently are only partly known, below the cost of produc- 
tion and upset the whole economic life of a nation. 


Herr Gothein also advocated similar international action. Dur- 
ing a session of the Reichstag, October 30, 1902, he said among 
other things: ‘‘The most satisfactory way of preventing cheap 
export sales is by international regulation along the lines of the 
Brussels Sugar Convention.”’ The leading exponent of this idea 
was Count Witte, then Russian Minister of Finance. He formu- 
lated his views in a series of articles which appeared in his Russian 
newspaper organ in 1902, and involved substantially the same 
machinery as that constructed by the Brussels Sugar Convention." 
Count Witte had been primarily instrumental in bringing about the 
Brussels Convention, and it was a favorite plan of his to establish 
a firm basis for a permanent world-peace by settling commercial 
disputes and by suppressing objectionable and unfair methods of 
international trade by joint agreements among the different nations 
concerned. 

The outbreak of the Russo-Japanese war put a stop to further 
action along this line, and since then the whole movement has been 
at a standstill in so far as official action by authorized representa- 
tives of different states is concerned. But again practical business 
men took hold of the plan where political leaders had failed. At 
the meeting of the International Chambers of Commerce at Milan 
in 1906,? the Chamber of Commerce of Barcelona recommended that 
an international commercial court of arbitration be established. At 
the Fifth International Congress of Chambers of Commerce at 
Boston in 1912 the plan was again taken up.s Among the different 
bodies which took a pronounced stand in favor of definite action 


* Commercial No. 1 (London, 1903), p. 7. 

2 Congrés International des Chambres de Commerce et des Associations Com- 
merciales et Industrielles. Milan, 24 au 27 Septembre 1906. Compte Rendu Steno- 
graphique des Séances (Mons, 1906), pp. 20, 76, 78 f. 

3 Fifth International Congress of Chambers of Commerce and Commercial and Indus- 
trial Associations, September and October, 1912 (Boston 1913), pp. 153, 167, 170. 
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was the Association of Elders of the Merchants of Berlin, which 
submitted a memorandum in favor of an international commercial 
court. 

Still later a number of prominent authorities in political science 
and international law have added additional impetus to the move- 
ment. The American Society for the Judicial Settlement of Inter- 
national Disputes has become the forum through which leading 
American jurists have voiced their suggestions concerning the 
establishment of a world-court for judicial settlement of disputes 
between nations. Organizations with similar aims are working 
along the same lines in several foreign countries. The International 
High Commission, which grew out of the Pan-American Financial 
Congress that met in Washington, D.C., in May, 1915, bids fair to 
become the nucleus for similar action with respect to commercial 
intercourse among the Republics of America. Already an agreement 
between the Chamber of Commerce of the United States and the 
Bolsa de Comercio of Buenos Aires, Argentina, has been made which 
provides that commercial disputes between business men of the two 
countries may be referred to a joint committee of arbitration." 


VI. A CONSTRUCTIVE NATIONAL FOREIGN TRADE POLICY 


If we glance once more over the remarkable changes which 
within the past three or four years have transformed our commer- 
cial relations with foreign countries, we marvel at the success with 
which American genius has applied itself to the task suddenly 
thrust upon it. And yet we cannot fail to recognize that our whole 
foreign trade mechanism is handicapped by a serious mistake of 
organization. 

At the outset of this discussion we emphasized the fact that the 
outstanding feature of the machinery of export trade extension con- 
structed by England, Germany, Japan, and other leading commer- 
cial countries consists in co-ordinating all efforts in harmony with 
a well-planned national foreign trade policy. Right here lies our 
weak point. Our efforts thus far lack cohesiveness and co-operation 
ona large scale. We have as yet no definite foreign trade program. 
The Federal Trade Commission, the Shipping Board, and the 


1. B. Filsinger, Trading with Latin America (New York, 1917), p. 15. 
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United States Tariff Commission are independent agencies without 
any official representation at the Cabinet table. Each of these 
bodies, as well as the Bureau of Foreign and Domestic Commerce, 


and some smaller but not less important divisions of the federal 


government, works along its own plans, more or less without regard 
to a common prearranged program. It needs no elaborate argu- 
ment to show that under these circumstances the efficiency of service 
that results from concerted action and which is indispensable to 
success in foreign trade will be impossible. 

In order to bring about a greater degree of centralization of 
efforts it might prove practicable to form a Federal Foreign Trade 
Council, consisting of a representative of each of the above-named 
federal agencies, under the chairmanship of the Secretary of Com- 
merce. 

Such a council, focusing the various government activities and 
in close touch with American export interests, might well voice the 
aspirations of our whole people, and become the instrument around 
which might crystallize an intelligent, consistent, and effective 
national foreign trade policy which would guide us as a nation in 
the new era of world-history on the threshold of which we are 
standing—an era in which it is to be hoped that peace between na- 
tions will mean not merely cessation from fighting with huge armies 
and navies for mutual destruction, but working together in trade 
and all political relations, for the happiness instead of for the misery 
of peoples. This is sound doctrine economically as well as from an 
ethical and moral point of view. 


WILLIAM NOTZ 
WasuinctTon, D.C. 
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THE WAR’S EFFECTS ON ENGLISH TRADE UNIONS 


The clue to the success of England’s war-time labor policy is 
the inevitable British compromise. Organized labor agreed te the 
passage of a compulsory arbitration law on the strength of Lloyd 
George’s admission of its representatives to important ministries. 
This was probably a wise trade. But it was an uncertain one in that 
nobody is yet prepared to say who got the better of the bargain. 
For the Munitions Act, which embodies the terms upon which 
strikes are to be suspended for the period of the war, is a loathsome 
thing to labor. And the presence of a trade-unionist in the cabinet 
is regarded by upper-class England as the pure effrontery of a group 
which if given an inch will try to usurp all officialdom. 

So crucial has been this give-and-take in its influence on the 
trade-union world that the precise terms of the transaction have 
unusual interest. 

The Munitions Act provides a definition of ‘“‘munition industries” 
which includes all manufacturing found to be directly or indirectly 
necessary to the conduct of the war. It declares that in these indus- 
tries factories working on war orders shall be “controlled’’—that is, 
the right to strike shall be denied; rules, customs, and practices 
intended to restrict output shall be abolished; disputes over wages, 
hours, and conditions shall go to one of three tribunals; employees 
shall leave employment only upon receipt of a “leaving certificate”’ 
from a local board; profits shall be taxed on a basis of 60 per cent 
(later increased to 80 per cent) of excess earnings—these to be reck- 
oned as anything more than a fifth above the average earnings of 
1912 and 1913. 

In return for the acceptance of this act by labor the following 
concessions of governmental posts were made: In the first cabinet 
reorganization of 1915 Mr. Arthur Henderson, the leader of the 
Labor party, became labor advisor to the government; and when 
Lloyd George became premier, Mr. Henderson was placed in the 
war cabinet of five. This first accession was followed by the 
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appointment of two prominent trade-unionists to the newly created 
ministries of Labor and Pensions. It is Mr. Barnes, the appointee 
to the latter ministry, who has recently succeeded Mr. Henderson 
in the cabinet. And other members of the Labor party are under- 
secretaries in the Treasury, the Home Office, and the Board of 
Trade. 

The complete if temporary abandonment of long-cherished 
policies which labor’s acquiescence in the Munitions Act implied, 
and the unprecedented advancement of working-class representa- 
tives to high government posts are only two of many changes in 
the trade-union situation which are directly traceable to the war. 
All of them in their practical outcome seem destined to be drastic 
and revolutionary. Their full significance can as yet hardly be 
guessed. Nevertheless, England has solved the problem of the 
loyal enlistment of its working class in the war. Labor, broadly 
speaking, is joined without reservation in the great conflict. It 
remains only to reckon the price to be paid for this loyalty in terms 
of post-war readjustment and reform—a reckoning about which 
there is as yet little popular anxiety. 

But the existing agreement between the government and labor 
has reacted on the policies and activities of unionism to an extent 
which we, facing parallel problems in this country, cannot afford 
to disregard. Our excuse for raising at this time questions which 
American public opinion has always shunned as too controversial 
and technical is that America will be confronted by the same tend- 
encies which Great Britain has witnessed in trade-union develop- 
ment—and very shortly, if our government’s labor policy works out 
along similar lines. Faced with the likelihood of new and unfa- 
miliar activities and phrases from our manual working groups, it is 
wise for us to be as familiar as possible with the labor situation 
which England presents. 

In that situation one of the most unlooked-for developments has 
been the new place of importance assumed by the “shop stewards.” 
These functionaries, generally spoken of in this country as shop 
chairmen, are the designated spokesmen of the unions in the shops, 
who have since the war began taken up with the employers the 
innumerable contentious questions over terms of employment. 
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Resort to these intermediaries has been necessary for several rea- 
sons, the two most important of which relate to the new status of 
many former union leaders and to the increasing complexity of shop 
labor problems. 

The removal of national union officials to government jobs has 
widened the distance, geographically and intellectually, between 
employees and their agents. Abuses have arisen; injustices have 
gone unrighted; workers have felt that their leaders were out of 
touch. The shop steward has meanwhile been in the shop; he has 
known first hand the problems which the war has evoked and has 
brought to them an understanding mind. In consequence there 
have been—in violation of the Munitions Act—strikes and demands 
under the leadership of shop stewards which officials higher in labor 
circles have repudiated and denounced. Indeed these demonstra- 
tions have so alarmed the old-line leaders that they have stood 
aghast and helpless before such spontaneous signs of power and 
activity in local groups heretofore quiescent and tractable. The 
demonstrations have in turn alarmed the middle class with a vision 
of an undisciplined, wilful body of workers intent on crippling 
England’s war efficiency. They have finally quickened the gov- 
ernment into the creation of a Commission on Industrial Unrest 
which has been studying the reasons why trade-union officials have 
lost their hold at the very time that union membership is increasing. 
Nothing could be calculated to disconcert the British employer or 
political leader at this hour so much as a realization that working- 
class groups were tending to recognize no accountability and to 
cherish a sense of independence approaching insubordination. 

The second condition which has put power into the shop stew- 
ards’ hands has been the patent need for employees’ representatives 
with good technical equipment to deal with the employer on the 
many new points which inevitably arise with war-time administra- 
tion. Production is now being carried on at a speeded pace, with 
more and better machinery and with subdivided processes performed 
by unskilled persons of both sexes. It results that where the piece- 
work method of employment prevails the fixation of piece prices is 
a matter of extraordinary difficulty—to be successfully accom- 
plished only by a price committee on which workers and employers 





128 JOURNAL OF POLITICAL ECONOMY 


deal together in a conciliatory attitude and with a maximum of 
technical knowledge. And where the method of weekly payment 
prevails there are other problems no less vital. There is, for 
example, a public understanding—the famous Treasury agreement 
to which the government, the employers, and the trade unions are 
the parties—which says that in order to effect a restoration of pre- 
war conditions of employment at the conclusion of the war a record 
of departures from customary procedure must be kept. And the 
“dilution of labor” must go on unimpeded; that is, non-unionists 
must be admitted to the shops and taught processes hitherto 
reserved for union workers only. 

Necessarily, therefore, in the midst of these changes and with 
the additional disturbing influence of a rising cost of food these 
recognized local agents of the workers have achieved a place of 
unique administrative importance. In shop after shop where before 
the war there had not only been no attempt at representative deter- 
mination of piece-work prices and other controversial points, but 
where these had been strongly opposed by employers, the practical 
utility and intrinsic justice of machinery for adjusting shop differ- 
ences are being admitted. A few unions are already hard at work 
on plans to create 2 hierarchy of representative committees with 
defined jurisdiction which will take up in each shop, locality, dis- 
trict, and, finally, in the nation at large, problems of labor adjust- 
ment and control. What seemed to many to be the irresponsibility 
of the shop stewards in not obeying the national leaders has proved, 
therefore, to be the prod needed to arouse employers, the govern- 
ment, and the old-line unionists to the fatal weakness of the present 
lack of machinery for mediating difficult problems of shop control. 

Complementary to this need for methods of mediation is the 
need for more power to assure that they will be adopted. The 
influences which wisely make for greater local autonomy in matters 
affecting individual factories are working simultaneously to project 
the present unit of labor activity—the craft union—on to the wider, 
more effective plane of national, industrial organization. The tend- 
ency to industrial unionism is today the outstanding fact in 
British labor activity. The end of 1913 witnessed the first dramatic 
earnest of this trend in the formation of the “Triple Alliance.” 
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This alliance is a federation for purposes of united action on com- 
mon problems, of the National Union of Railwaymen, the Miners’ 
Federation of Great Britain, and the National Transport Workers’ 
Federation. It includes well over a million and a half workers in 
the economically strategic industries of coal mining and transpor- 
tation by land and sea—a veritable Bagdad corridor to British 
economic life. 

Already the voice of this alliance has been heard in effective 
statement of its opposition to the introduction of negro labor into 
England and of its suggested terms of demobilization after the war. 
Indeed, not three weeks after the deputation from this body called 
upon the government to present its suggestions for a demobilization 
policy with particular reference to the resumption of normal indus- 
trial activity after the war, the government made a tentative 
announcement of policy corresponding closely with that advanced 
by the Alliance. 

But the centripetal tendency is not confined to the “‘ Bagdad” 
group, although the Alliance has said that it is considering the inclu- 
sion of certain other unions which are organized or will organize on 
industrial rather than craft lines—a declaration which has proved 
a decided spur to industrial unionism. The tramway workers 
recently amalgamated into a group including over 100,000. All the 
associations of operators in cotton mills, which have hitherto been 
strongly sectional, are seeking to affiliate under a United Textile 
Factory Workers’ Association. The unions in the engineering 
(machinist) trades are aiming at more effective co-ordination; and 
the building trades have already effected a coalition which com- 
prises nearly sixty separate unions and societies. Among the 
unskilled the process of organization has from the first followed 
industrial lines. There are the National Union of General Workers 
and the National Federation of Women Workers which, as the name 
suggests, includes all women workers not otherwise affiliated. 

The potency of these large, united groups in demanding new 
terms for the conduct of the political and industrial life of England 
has not been altogether unappreciated by British public opinion. 
In fact outside the working class there is an uneasy feeling that the 
Alliance and the tendency it typifies are a threatening ominous 
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power which may be turned loose in quite unprincipled ways as soon 
as the war is over, if not before. But this view is rather a result 
of the “‘carried-to-its-logical-conclusion”’ attitude of mind than one 
derived from a cool balancing of the stakes at issue, the tendencies 
at work, and an appreciation of the astuteness of the younger labor 
leaders. 

There have, moreover, been quiet influences at work to make 
it seem hopeful that the task of reconstruction will be dominated 
by more disinterested motives and more expert leadership than have 
formerly controlled the industrial destinies of England. Brilliant 
pamphlets, weeklies, and reports of as yet unrecognized committees 
all discussing reconstruction proposals; the creation of an able 
National Reconstruction Ministry; the convention inspired by the 
Russian revolution held at Leeds to organize English workmen’s 
councils—these are signs of a new temper and new vitality in the 
consideration of industrial reforms. 

Not the least of the causes of this new and fresh determination 
to secure a radical redistribution of power in the government of 
industry has been the searching test to which the profiteering motive 
and system have been subjected by the war. English workers have 
been joined by many Liberals in their claim that the futility and 
wastefulness of private competitive profits have been tragically 
exhibited at a time when cheap and rapid production is essential. 
They have, moreover, made good their point that this wastefulness 
of competitive business is equally true in peace times, although 
the dire results may be somewhat less immediate. The case for 
the national ownership of railroads, mines, and shipping, for the 
increased public control of agriculture and the food supply, is now 
proved, therefore, to the complete satisfaction of the British working 
class. And the profit motive and the private right to excess profits 
from essential industries are being more and more widely repudiated 
as the war gains of the capitalists become better known. In the 
railroads, mines, and cotton mills the investors have during the war 
been guaranteed their pre-war dividends. In munition industries 
20 per cent more than pre-war dividends are permissible, with 
generous allowances for depreciation, replacement, and surplus. 
And in all other industries any profits that can be extracted are 
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allowed—minus, of course, the regular income taxes. The situa- 
tion of intrenched financial security in which this leaves the loaners 
of capital is resented by English labor and will be more resented as 
it becomes understood. Its effect in fomenting disaffection among 
workers of Great Britain is only beginning to tell. 

But that labor’s grasp of the problem is a fundamental one is 
clearly evidenced by the nature of the discussion of financial recon- 
struction which is included in the recent report to the Nottingham 
Conference on general reconstruction policy. This report stipu- 
lates that— 
for the raising of the greater part of the revenue now required the Labor 
party looks to the direct taxation of the incomes above the necessary cost of 
family maintenance; and for the requisite effort to pay the national debt, to 
the direct taxation of private fortunes both during life and at death. .... 
But this will not suffice. It will be imperative at the earliest possible moment 
to free the nation from at any rate the greater part of its new load of interest- 
bearing debt for loans which ought to have been levied as taxation; and the 
Labor party stands for a special capital levy to pay off, if not the whole, a 
very substantial part of the entire national debt. ... . 

The distrust of political procedure which was a fact before the 
war is gaining headway now that the Munitions Act for which 
the Labor party voted is found to place serious restrictions on the 
worker’s freedom of action. Again, the accession of unionists to 
places of administrative power has not proved to be the marvelous 
achievement predicted. For not only have the leaders gotten 
away from the working class, but responsibility has inevitably 
sobered their judgments. A growing faith in direct action has 
consequently resulted, of which shop stewards and industrial 
unionism are the tangible evidences. Effective and immediate 
action now becomes possible at the two vital extremes—within 
the local factory in settling shop problems and in national indus- 
trial affairs influencing country-wide policies. 

But meanwhile the government is in the harness, and problems 
of demobilization and reconstruction must be met in part at least 
by parliamentary action. The government’s promise to restore pre- 
war conditions of employment, although seen by union leaders to 
be impossible of fulfilment, gives reason enough for labor’s concern 
about its political influence at the war’s close. A new alignment 
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which will lend power and give clearer direction to working-class 
political aims has become inevitable. The approaching passage of 
the franchise reform bill, the stiffening of the national labor leaders’ 
front which resulted from the government’s refusal to grant pass- 
ports last fall to the labor conference at Stockholm—these with 
many other factors have contributed to a virtual rejuvenation of the 
Labor party. And,when in answer toan exceedingly able statement 
of labor’s war aims, Mr. Lloyd George saw fit to make his own his- 
toric speech on contemporary British peace terms to a trade-union 
gathering, the new political significance of labor in England was 
established beyond all question. Already with the reorganization 
of the Labor party in order to include head as well as hand workers, 
with the admission of women, and with the close co-operation of 
the political workers in the co-operative societies, the workers give 
promise of returning to Parliament in the next general election at 
the very least one hundred and fifty Labor members. Indeed, 
while speculation in these changing times is of no avail, it cannot 
be ignored that the possibility of a Labor or a Labor-Liberal 
ministry is being seriously discussed abroad. 

The essential effect of the war upon the labor movement in Eng- 
land has therefore been to force the habit of realistic thinking. This 
is an incalculable benefit, not only to the movement itself, but to the 
whole country. To have four million organized workers come to see 
the need for intelligent, responsible action in shop committees is to 
create a genuine situation in which the whole limitation-of-output 
question—to mention only one—can be sensibly thrashed out. To 
have workers realize the latent power of organization not only inside 
the shop but in national and international units is to disclose to 
workers how the powerful economic pressure which they can exert 
may be used to gain wise social ends. And to have them under- 
stand that political weapons must be wielded in harmony with their 
economic efforts is to make plain the necessary many-sidedness of 
the struggle for industrial reorganization. 

The realism of British labor thinking has, indeed, followed 
logically the progress of events and influences as we have already 
indicated them. In the effort to preserve the nation the labor 
leaders were in the first instance called in to advise and to occupy 
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high governmental posts. Representatives of the workers are 
being increasingly consulted in the reshaping of shop policies. 
The miners and other smaller groups have found that their dis- 
obedience of the compulsory arbitration law has gone unpunished. 
And now, most recently, in order to hold the workers longer with 
the government in the prosecution of the war, the labor leaders 
forced an official restatement of war aims, and they will scrutinize 
with great care each diplomatic and military move which appears 
to them to lead away from the central purposes of the conflict. 
Indeed it is not too much to say that fundamentally the workers 
are in control of the home and foreign policies of England. Nomi- 
nally this is not true; but beneath the surface the indications are 
unmistakable that the effect of the war will be to give the workers 
a place of unprecedented recognition and power in the control of 
English life. 


What then is the meaning of these tendencies we see at work in 
the labor movement in England ? 

Inevitably the answer is still in the making, although significant 
developments stand out. The war has brought home to the younger 
labor leaders the need for new policies. The program of recon- 
struction which was considered by the Labor party at Nottingham 
made a significant beginning in the statement of these policies. 
Labor is now clear in its determination to champion “ (a) the uni- 
versal enforcement of the national minimum; (b) the democratic 
control of industry; (c) the revolution in national finance; and 
(d) the surplus wealth for the common good.” If, as is highly 
probable, political power after the war is more securely in the 
workers’ hands, the working out of measures in these directions 
will not be slow in coming. The leaven of the idea that industry 
and the whole national economy should be carried on by demo- 
cratically responsible citizens as a public service is making its way. 

Nor is it in politics alone that the proletarian influence will be 
exerted in the application of this new idea of social organization. 
The realignment of power brought by industrial unionism—which 
was incipiently suggested in our own threatened railroad strike 
in the fall of 1916—gives the fullest sort of reinforcement to par- 
liarnentary action. And, hopefully enough, these exhibitions of 
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economic power of which the Triple Alliance is illustrative are 
not in England being met by denunciatory rhetoric and panicky 
activity, but by a sustained effort to build up in the institutions 
of the country new forms of constitutional control over industry, 
more representative, more direct, and more informed than could 
ever be afforded in existing legislative bodies. The industrial 
reconstructionists are working away at a sound theory upon which 
all democratic countries will have to act. They are insisting that 
the industrial function requires for its effective performance a 
mechanism and organization adapted to that function. We can- 
not keep on pouring the new wine of industrial control into the old 
bottles of large, unwieldy, politically controlled assemblies nomi- 
nally representative of geographical areas. The development 
through industrial unionism of the idea of separate industrial 
bodies representative of genuinely different economic interests in 
each industry is destined at no distant time to bring into being 
national industrial councils along lines which all the reconstruc- 
tionists have been advocating since their programs began to appear 
in the spring of 1916." 

Moreover, the critical problems of war time have been shown to 
be those which center about the production of goods. The British 
proletariat realizes this as does no other class. The production in 
which it is engaged is pivotal to national existence. But industrial 
problems have in the war crisis been getting the attention they 
merit only when they have been dealt with as problems of produc- 
tion by informed representatives of all the interests at stake, and 
not as political questions to be decided by well-intentioned but 
ill-informed legislators. Understanding this, the English labor 
movement has seen with quickened vision that its service to Great 
Britain cannot be adequately performed unless it shares perma- 
nently in a direct and concrete way in the government of industry. 
Production, it insists, is as profoundly a national concern when 
the maintenance of citizens is concerned as well as when the lives of 
soldiers are at stake. 
* For an extensive examination of these programs see my article in the Political 
Science Quarterly, March, 1918, on “The British Reconstruction Programs.” 
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The implication is plain: That nation which wants labor, organ- 
ized and unorganized, loyally with her in and after this war, must 
accord to its responsible working-class movement as much control 
as labor stands ready to exercise efficiently over affairs which affect 
it vitally. And it must, if the things for which the world is fighting 
are to be worth the blood, see to it that its industrial population 
achieves a new place, not only of influence, but of security and 
intelligence. 

Our summary sketch of English trade-unionism during the war 
can contribute not a little, therefore, to an enriched conception of a 
democratic nation. The type of commonwealth for which we are 
fighting is one in which democracy is made safe by being domesti- 
cated and localized in the industrial world at the same time that 
it is made possible by a distribution of political and economic power 
which is consonant with individual capacity and community well- 
being. 


OrpDWAY TEAD 
New York City 
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ECONOMICS AND MODERN PSYCHOLOGY. II 


CONSTRUCTIVE STATEMENT: OUTLINE OF THE THEORY OF 
ECONOMIC GUIDANCE 


I. INTRODUCTION 


The guidance, formation, and determination of economic choices 
is a process which, in large part at least, must needs be classed and 
treated as economic production. It is a source of money income 
under free competition; it adds exchange value to a given supply 
of goods by increasing the total desire for them rather than by 
limiting the supply; and it renders as a whole indispensable services 
to mankind—services secured at a heavy economic cost. These 
services cost labor, time, and strength even if they are not marketed 
(for example, household management), and where the service is 
professionalized it has a financial cost and takes its place in our 
national economy along with all the others. It is productive by 
all the recognized tests. 

But it is a form of production to which the traditional analysis 
of economic theory does not apply. So far as the writer is aware 
it is a new division of production—new, that is, as a basis of classi- 
fication in general economic theory. The material to be treated is 
of course not new. The literature of business is full of it, and even 
economic literature treats many scattered phases of it safely outside 
the confines of ‘formal theory.”” Formal theory has been repelled 
from this subject partly because it could not be analyzed into laws 
of equilibrium and partly because it leads to an eternal circle of 
cause and effect between production and consumption, and many 
theorists have wanted to end their inquiry in some ultimate fact 
from which the chain of cause and effect could be assumed to start. 
These demands of theory cannot be gratified by the facts as they 
are, for the facts do not behave in these preconceived fashions. 
What these demands lead to is a type of theory that stops short of 
a full study of all the significant facts. The drama of life as so pre- 
sented is one in which the work of guiding economic decisions, which 
can never be in equilibrium nor reduced to a single ultimate cause, 
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is carried on “off stage,’’ so to speak, and only the results are shown 
to the audience. This work is really a complex drama in itself, with 
many actors, and the nominal hero—the person whose decision 
forms the outcome of the play—has often the most passive réle of 
all, like the nominal hero of many a historical novel. A true 
description will put him in his proper place. 

Again, theory is accustomed to speak of the “state of the arts” 
as if it were a form of all-pervasive free good. This reminds one 
of the claim that fishing is not an action but a state of being. The 
“state of the arts” is not a state of being bui an active organizing 
process. The preservation, diffusion, and advancement of this 
unique class of productive assets involve an economic process gov- 
erned by far more complex laws than the technical laws of material 
production, and the results are by no means ‘“‘free goods,”’ either 
to individuals or to humanity at large. 

This work of guidance turns out a product whose selling value 
cannot be a measure of “‘marginal utility”’ because its very nature 
is to upset the stability of the personal budgets which is essential 
if prices and marginal utilities are to be in proportion. Its mag- 
nitude cannot even be explained in terms of existing demand 
schedules, nor can it be truly described as adapting materials to 
existing demands, since it works on desires rather than on means 
of gratification, and determines what the demand schedules are to 
be. Hence this new division of production must be studied on its 
own merits if the study is to throw light on the machinery by which 
producers’ gains are connected with consumers’ gratifications, or to 
show how social production really works in this neglected field. 

Such a study of production must needs start with a declaration 
of independence from the old-time supremacy of the theory of value 
(which was a theory of equilibrium). It will, of course, lay as much 
emphasis as ever on price as an instrument of productive organiza- 
tion, but will tend to discredit it as the aim, end, and final measure 
of all things economic. 

In spite of disturbing shifts in the point of view adopted such 
a study will be at once constructive and in a proper sense conser- 
vative, for it will act to limit the much-assailed theories of free pri- 
vate enterprise to a field within which they may be so framed as 
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to be significantly true; at the same time it attempts to establish 
a working relationship between this field and the others within 
which very different forces are acting. It is just as unscientific to 
assume offhand that private enterprise is all wrong as to assume 
that it is all perfect, and it would be just as expensive in practice. 
The forces of service in private enterprise give us something invalu- 
able to tie to while experimenting with other forces, and the same 
is true of the study of these forces in economic theory. 


II. A RECLASSIFICATION OF PRODUCTION 


There are three general ways of giving things increased power 
to satisfy wants. You can adapt the things to satisfy existing 
wants, you can adapt or direct the wants to be satisfied by existing 
things, and you can settle disputes between rival claimants whose 
wants are mutually exclusive and deny the claims of some in order 
that the claims of others may be satisfied. The first way is the 
only way covered by the customary treatment of production, yet 
there are really three co-ordinate fields of social production’ corre- 
sponding to these three ways of giving things value, and one cannot 
name a finished product in organized society to which all three have 
not contributed. The first is the production of objective gratifica- 
tions: ‘utilities’ of form, time, and accessibility. The second is 
the shaping, informing, and guidance of human impulses which are 
responsible for their taking the form of definite desires and attach- 
ing themselves to definite concrete objects. The third is the main- 
tenance of order to protect the enjoyment of these gratifications 
from destructive interference. Manufacturing may serve as an 
example of the first field of production, salesmanship of the second, 
and jurisprudence of the third. 

The logical order would seem to be, first, the rousing of wants; 
secondly, preparing means of satisfaction; and thirdly, settling dis- 
putes over possession of the products. However, the last is neces- 

* This is, of course, not the one and only correct classification, but it appears to 
be the significant one for certain purposes of some importance hitherto unattained. 
Certain writers have regarded the protective work of government as a co-ordinate 
form of production without analyzing it in detail on this basis. Cf. especially Senior, 


Political Economy, pp. 74-76, 87, 183; and J. B. Clark, Essentials of Economic Theory, 
pp. 10-11. 





eS 


yr —~~* 


ECONOMICS AND MODERN PSYCHOLOGY 139 


sary before either of the others can be worth while. Historically— 
or prehistorically—the settling of disputes was probably the first 
to command the concentrated attention of the ancestors of the 
monkey tribes, who presumably fought over the preglacial equiva- 
lent of cocoanuts before they thought of collecting them in some 
place of storage. And the guidance of demand is the last to com- 
mand productive efforts on a basis of self-interest, for it waits on the 
organization of exchange; and indeed exchange must be quite 
highly organized before producers become aware of this kind of 
production as a distinct object of effort. 

So far as economic theory has dealt with the connection between 
value and production for exchange on the one hand and desires and 
gratifications on the other, it has been almost exclusively confined 
to the field of gratifying existing wants. Here its generalizations 
are largely true, “‘other things being equal,” and ‘other things 
being equal” covers both the other major fields. Some of the 
generalizations are true, that is, so long as there is no change in the 
social efficiency embodied in the fundamental laws and customs 
or in the methods of directing people’s wants; other statements are 
true on condition that no such change is possible; while some are 
strictly true only on the assumption that the two outside fields of 
production are carried out in absolute perfection. A few illustra- 
tions may serve to give more definite meaning to this statement and 
to the idea of mutual restraint and the settling of disputes as 
co-ordinate branches of production and joint contributors to every 
product. 

It is essential, if one is to get out of an object all the gratifica- 
tion there is in it, to exclude anyone else who may undertake to 
use it without his consent, and to prevent anyone from invading it 
with evil sounds, sights, odors, germs, or more tangible nuisances. 
This means more than the “possession utility’’ which the retailer 
is sometimes said to create. The dealer does not create title of 
ownership in the goods any more than he creates the matter they 
are made of; he merely transfers the title. Ownership is created 
by the state, though it is administered by the joint efforts of private 
persons guarding their own rights and of the state which defines 
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and enforces them. It is a preventive value’ produced in large part 
publicly and for the rest under minute public regulation. Private 
production of preventive values is quite possible without public aid 
or control, but it is little more than a clumsy name for a state of 
brigandage and anarchy. For in this particular matter private 
interests are in direct and inevitable conflict. 

There are two grades of conflicting interests to be arbitrated. 
I may want the same house my neighbor does to live in, or the same 
food to eat: the court decides the dispute in his favor and the police 
dispossesses me, thus producing value for him and by the same 
token the opposite for me. The net result is to grant my neighbor 
a more valuable kind of possession than either of us could have 
established if we had been left to fight it out. The exclusion value 
which the courts and police have produced is one of the most highly 
valued of all utilities. 

On the other hand I may make myself obnoxious to my neighbor 
in the course of following my own devices with my own possessions. 
Such things range all the way from serious dangers, such as the 
manufacture of dynamite, careless storage of gasoline, or unsanitary 
conditions, through such things as the introduction of manufactur- 
ing in a residence section or the admission of undesirable tenants or 
the building of unsightly fences, down to mere personal cruelty, such 
as practicing on the cornet. In every case I am lessening the value 
of other people’s property to them, and if police ordinances and 
_ real-estate restrictions prevent me they are productive of some- 

thing which we may call protective utility value. Exclusion and 
protection, then, are the chief forms of preventive values. 
With direct invasion prohibited and the worst indirect nuisances 
under the ban, there are still many conflicts of interest remaining 
_ unsettled, and under modern conditions this must always be so. 
The attempt to make protection complete would probably prevent 
\the production of any other kind of value. But the present condi- 
tion leaves much room for improvement, especially in a system 
based on free contract, which can at best insure true social produc- 
tiveness only to the extent that preventive services have already 
«**Value” is here used to mean human value, implying a “utility” sufficiently 


scarce or expensive to have economic importance. The values immediately in ques- 
tion have no adequate measure in price, though all values take some effect on prices. 
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been cared for by some other agency. If the universe were so con- 
stituted that all damage could be either forbidden or permitted only 
with the consent of the parties affected, then the more obvious 
forms of parasitism would be at once impossible, and the sphere 
of free contract would properly include almost the whole of eco- 
nomic life. 

One form of value which will never be protected against trespass 
is that which consists of superiority over one’s fellows: invidious 
value. The ever-changing styles furnish a constant cycle of invidi- 
ous and emulative values, continually being established at each 
other’s expense and continually destroying each other. This 
mutual destruction is a fact, apart from any judgment of approval 
or condemnation, that may be based upon it. It does not, prob- 
ably, represent total loss, since the human mind is so made that it 
is quite possible for every man to be not only as good as every other 
man but considerably better. And these are the same men who 
show by their actions that their natures need someone whose 
superiority they can acknowledge by the sincerest form of flattery. 
They cannot be happy without models to imitate. 

' Thus we may, if we like, classify utilities or values once more 
| according as they are invidious or not, but it would be an optimistic 
“scientist who could expect to establish an absolute test and measure 
of the extent of invidious utility in a family budget. And he would 
need to be still more optimistic to hope to determine just what part 
of the invidious values is a social waste, and how this waste can 
be scientifically prevented. “ Pitiless publicity” such as Professor 
Veblen delights in is probably the most hopeful prescription. 

But to return to the formulated laws of economics and to show 
how they hinge on certain implications as to the unrecognized fields 
of production. For example, consider the statement that an incre- 
ment of labor increases the total product, though by a smaller pro- 
portion than the increase of labor bears to the total supply. This 
would seem to follow, granted the law of diminishing returns, if 
there were no change in the proportion of our productive power 
that is lost through misinformation, or predatory actions unpre- 
vented, or damages uncompensated. Again, take the general doc- 
trine that competition tends to direct productive power into those 
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channels in which the demand is greatest. This is true (demand 
being defined as “effective demand”’ and measured by its effects in 
the market) as long as those demands which can only be satisfied 
through changes in institutions are doomed to be completely 
‘ineffective. But demands that are ineffective today may gain a 
legal status that will make them effective tomorrow. A demand 
for freedom from infectious disease cannot be satisfied by letting the 
individuals offer a price for protection. No matter how strong the 
individual demands are and how much they would be willing to pay, 
they remain largely ineffective until a public-health service is estab- 
lished. The demand for an assurance of desirable conditions for a 
residence district may be never so strong, but a Philistine minority 
or a business enterprise can defeat it without redress unless there 
is a zoning system or some form of real-estate restriction. Much 
of social legislation is the making effective of personal demands for 
protection that were not effective before. If economics is to have 
anything to say in these matters it must begin before the struggle 
is all over; it must study demands before they become effective. 
These demands are like others in that people would be willing to 


\_pay a price for their gratification if it could be bought in that way. 


As things are the gratification commands no price, and the demand 
for it falls within the blind spot of formal economic theory. 

If one says that the static-competitive distribution of productive 
factors is the best, he may mean either one of two things. He may 
mean that it is a conditional best: the best possible, so long as it 
is impossible to eliminate any of the existing maladjustments result- 
ing from the gaps, blind spots, and general shortcomings of the 
institution of private property as it now exists, and from the imper- 
fect ways in which demand is guided. If it is to be an absolute best 
the static conditions must include two very far-reaching ones not 


| “commonly mentioned: First, a property system that permits no 


uncompensated damages and in other respects fulfils the static 
condition of a changelessness based on the fact that, though change 
Lis freely possible, there is no adequate motive. Secondly, there is 
required a perfect system of education and information. But the 
best system in practice is one in which a balance is struck between 
the marginal efficiencies of productive power spent in increasing the 
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supplies of goods, in improving the conditions of demand, in increas- 
ing the effectiveness with which established principles of law and 
equity are enforced, and in devising improvements in the institu- 
tions themselves. Each must in the very nature of the case fall 
short of absolute perfection, and each must fall still farther short 
of its humanly possible maximum, because much energy must needs 
be diverted to caring for the others. And the static-competitive 
standard of distribution cannot tell how much each should absorb, 
or on what principle the balance should be struck. 

Possibly a simpler case of a doctrine which hinges on perfection 
in the production of order and of demand is the statement that 
an increment of competitive income to any enterprise involves an 
increment of social gratification. Clearly this has no reference to 
income springing from the mere summation-of-stimuli type of adver- 
tising, nor to the top story of a tall building which, while it barely 
succeeds in showing a doubtful margin of gain to the owner, means 
a clear loss of light and air to surrounding buildings and an increase 
in the congestion of the streets, causing delay to individuals and 
expense to the city. These are some of the ways in which theories 
of the production of gratifications are conditioned by the systems for 
guiding demand and for establishing and maintaining a restraining 
order. 

The shaping and maintenance of a system of order‘as a form of 
production has been recognized by economics,’ but the field has not 
been actively occupied. Even the recognition of it is marred by 
some misconceptions as to its nature (for which the jurists themselves 
were originally responsible). The prestige of Blackstone still rests 
upon the law and perpetuates the idea that rights are something 
with an independent existence somewhere in the universe, which 
courts have merely to discover with more or less accuracy. Lead- 
ing thinkers have but lately broken away from this idea, and it 
may still be regarded as orthodox. ‘The newer conception, not yet 
supreme among jurists themselves, has certainly not had time as 
yet to permeate economic doctrines in all those subtle implications 
whose dependence on the theory of legal rights is not obvious to any 
but a searching scrutiny. Hence we still lack correct and adequate 
* Cf. especially Senior, J. B. Clark, in passages noted above (p. 138). 
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analysis of the true nature of the dependence of objective produc- 
tion on this half-realized system of order (legal, customary, or 
ethical) within which it does its work. Even Professor Ely’s recent 
and most welcome work on the subject hardly fulfils this last con- 
dition, while certain passages in the works of Mill' and others leave 
a sense of promise unfulfilled. The field offers an unrivaled and 
almost untouched opportunity for analysis of the bearing of its 
general principles on those of the other types of production and 
on the central theme of economic study. 

Possibly one reason why this field is so little worked may be 
found in the prestige attaching to the traditional classification of 
utilities into those of form, time, place, and possession. This classifi- 
cation gives the content to the definition of production, where pro- 
duction is defined as the creation of (exchangeable) utilities. But 
this classification of utilities has failed to keep pace with the facts 
of production, and so long as the conception of production is 
cramped to fit these terms it must needs be inadequate to the work 
it has to do. 

This classification had its origin in an obsolete controversy. 
The classical writers treated as unproductive many occupations 
which did not create material commodities. As compared with 
this attitude the fourfold classification of utilities marks an impor- 
tant step in advance and serves admirably to show that no occupa- 
tion is to be stigmatized as unproductive merely because it deals 
in services and does not produce material things.? But it offers no 

| alternative principle on which we may carry the inquiry farther, 

| now that the old heresy is dead, and try to distinguish between 
different varieties of productiveness and unproductiveness on some 
more scientific principle. 

The old distinction between labor that was productive and other 
labor that was unproductive though necessary and useful is pale 
and academic beside the insistent and almost frenzied overhauling 

tJ. S. Mill, Principles of Political Economy, Book V, chap. viii, secs. 1 and 3; 
chap. xi, secs. 8-16. Sidgwick also has suggestive passages. 

*This issue of productive v. unproductive occupations clearly determines the 
analysis of utility in the following cases: Marshall, Principles of Economics (1907, 
sth ed.), pp. 63-67; Ely, Outlines of Economics (1909), p. 121; Seager, Principles of 
Economics (1913), pp. 122-23; Taussig, Principles of Economics (1915), chap. ii. 
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of the economic order that is now going on in search of the sources 
of waste and the springs of disorder and conflict. Neither the 
logical correctness of the categories of “form, time, and place,” 
nor their fitness for combating past error, is any guaranty that they 
are relevant and adequate to the special needs of this present 
inquiry into the wastes and maladjustments of free private enter- 
prise. 


Ill. THE PRINCIPLE OF ALTERNATIVES 


So much for the reclassification of utilities and services. If it 
results in discrediting price as the final measure of economic per- 
formance, economic values, costs, and efficiency become complex 
things to deal with, and it will be worth while to note here a few 
fundamental principles. If one is to estimate the value or cost or 
efficiency of any course of action in terms of its realized effects rather 
than in terms of anticipations or of its momentary force as a stimu- 
lus to action, one must not merely know the course of action one 
is studying but the alternatives as well. Such judgments are 
ambiguous unless the alternative is clearly understood, for the 
cost or value of anything is a difference between what happens if 
the thing in question is chosen and what would have happened if 
it had been rejected. The ambiguity of the idea of cost is largely 
due to neglect of this principle of alternatives. The second prin- 
ciple is one of standardization. Efficiency may be of two kinds, 
which we may call, for lack of a better name, standardized and 
unstandardized. Their achievement calls for different sorts of 
policy, and some of our shortcomings in theory and practice are 
due to treating one sort of efficiency with the tools that are proper 
to the other. Let us see what these principles mean. 

We have seen, for example, that the principle of marginal 
utility has not necessarily been shown to produce the best organi- 
zation of personal consumption, even if it can be shown that every- 
one organizes his own consumption in the best way he personally 
can organize it under the existing system for information and under 
the desire-molding forces of the present social-economic environ- 
ment.* It remains to be seen that we cannot prove that our social 


* See January issue of this Journal, pp. 11-12. 
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organization of consumption is the best available, even if we could 
prove that it is the best possible under a system of inherited inequality 
in purchasing power, so long as that inequality may conceivably 
prove to be in itself fatal to the attainment of the really best dis- 
tribution. Without some inequality less goods would be pro- 
duced, and we must strike a balance between maximum produc- 
tion and maximum gratification per unit of goods produced. But 
it may be that one reason why the best balance has not yet been 
found is that it has been taken for granted that inequality in reward 
must carry unequal purchasing power in all departments of con- 
sumption. This is by no means necessary, and the advantage 
possessed by the rich may some day be strictly confined to a limited 
amount of those pleasures and luxuries of life which can be had 
without unduly limiting the output of the fundamental necessities. 
That is about what a war-time system of rationing and priority 
amounts to if it really limits the output of nonessential industries. 
Many varieties of policy may conceivably be tried. 

In such a case no judgment of efficiency can be regarded as abso- 

lute which arbitrarily closes any door of choice which is in fact open 

o the will of humanity. To the individual many doors are closed 
which open to the collective power of society, and this is the funda- 
mental reason why “social efficiency’? means something radically 

ifferent from the sum of individual efficiencies. The range of 
possible attainment is vastly broader; the standard is for that reason 
vastly more exacting, and the ranking of things as they are, vastly 
lower, when judged by that standard. Ina state without adequate 
public employment agencies a million citizens might each one reach 
the maximum efficiency possible to him under those conditions, which 
no one alone is able to change. But it hardly follows that the 
million are working at the maximum efficiency possible to them 
collectively if they could collectively establish agencies which would 
substantially reduce the amount of unemployment. 

Thus economics must be on its guard in reasoning from the sum 
of individual efficiencies to social efficiency that individual effi- 
ciencies of this limited and almost irrelevant sort are not added up 
uncritically into a false social sum. Rather than this the thing 
which economics needs to contribute to the search for social effi- 
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ciency is a study of the effect on individual economic efficiency of 
the various outside influences which society is capable of exerting 
or modifying. 

So much for the first principle of efficiency, which has been char- 
acterized as a principle of relativity. 


IV. THE PRINCIPLE OF STANDARDIZATION 


Wherever we can define attainment that is 100 per cent com- 
plete, so that success has the characteristic of accuracy, we have 
thereby standardized efficiency in that particular pursuit. We can 
speak of it in terms of a tendency toward the standard or of devia- 
tion from the standard. If measurable, it is by a percentage figure 
less than one hundred. The amount of possible gain is finite; the 
standard itself is static. 

Where this standardization has not been accomplished or can- 
not be accomplished the idea of efficiency remains essentially 
dynamic. The possibilities are unknown and indefinite, and prog- 
ress can be known only as ‘exceeding what has gone before. 
Studies of this type of efficiency must needs lack absoluteness and 
finality. They are relative, not absolute, and are limited in scope 
to the range of alternatives that are suggested for consideration. 

In general, any work of conveying information is one in which 
efficiency is standardized so far as accuracy is the end in view. If 
newspaper writing is less standardized, calls for more of initiative, 
and depends more on the “personal equation” than the composition 
of an engineer’s report, that fact may be taken as evidence of its 
place in the realm of creative art rather than of mere information. 
In the work of judging the quality of goods the determination of 
chemical composition and other objective facts are standardizable, 
while matters of taste are not. A pure-fabrics law may accomplish 
much, but it cannot measure the superiority of a Poiret gown. 
Science is continually increasing the amount of standardization, and 
“scientific management”’ is an attempt to introduce it in place of 
the more elusive craftsmanship and rule of thumb. The known 
capacity of a machine sets a standard for the efficiency of the opera- 
tive. The task of equaling one’s competitor’s performance or 
one’s own past performances has a set goal, and the search for 
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industrial efficiency is standardizable so far as it can be reduced to 
these terms. All work whose purpose is the prevention of accident 
or physical damage is standardized in that its end can be definitely 
stated, though the methods may offer such scope for innovation as 
to give the task a mixed character. The protection of recognized 
property rights by the police is almost wholly standardized, but the 
delimitation of property rights in doubtful cases by the higher 
courts is one of the most fundamentally unstandardized forms of 
economic production, second only, if at all, to the revolutionary 
changes of technique which have made them necessary. For our 
changed ways of doing things have brought about new conflicts of 
old interests as well as other interests newly created or newly 
revealed, and thus have forced the courts to trench upon old rights 
and recognize new ones. 

In general, economics must be on its guard against applying to 
one type of efficiency the conceptions that belong to another. The 
doctrine of natural rights and its surviving aftermath, the idea of 
property rights as a pre-existent something which courts discover 
and protect, but whose nature they do not mold—these are the con- 
ceptions of standardized efficiency applied in an unstandardized 
field. In this field 100 per cent efficiency is a contradiction in terms, 
since one man’s restraint is necessary to another’s freedom. But 
since private property is the residuum of freedom left over and 
above the restraints, a restraint imposed is in its essential effect a 
taking of property." These restraining rules of government are 
aimed to prevent individuals from unduly restraining each other, 
but as for determining the exact dividing line between a rule that 
protects more important use values than it destroys, and one that 
destroys more important values than it protects, who shall define 
this line or standardize or predict it for the future ? 

The idea of efficiency embodied in “marginal utility”’ is also one 
of the standardized sort to be achieved or approximated by the indi- 
vidual consumer. But the work to which this idea is applied is 
largely unstandardized work, and the most definitely standardizable 
part of it (the work of finding out what one is really buying) is often 


« Not technically, of course, if the property right was already qualified by the 
power of the state to impose this restraint whenever it chose to do so. 
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beyond the consumer’s power and possible only to a well-equipped 
laboratory, and is becoming more and more a specialized department 
of public production. It is, then, not because the consumer gets a 
| well-standardized result that consumers’ freedom is to be defended, 
but because a large part of his work is essentially unstandardized. 
For where no standard exists personal liberty is paramount, but 
where standards do exist the most efficient agency will generally be 
called on todo the work. In general, rival means to a common end 
may be measured by their effectiveness in promoting that end, but 
for the ultimate ends of life there is no established common measure. 
Consumption as an end in itself is unstandardized; as a means to 
recognized personal and social ends it is in some sense standard- 
izable. 
, War, for example, changes all things in this respect, for at one 
and the same time it forces nations to recognize that society’s 
interest in the individual is paramount to the individual’s interest 
in himself, and it strips this social interest bare of all the unstand- 
ardized superfluities, down to the sheer necessities of life and health. 
The result is national control of consumption on a huge scale.’ This 
may conceivably take permanent effect after the present world- 
conflict, and as a result states may refuse to be as lax as formerly 
in allowing those standardized health-values of which the consumer 
is not the best protector to be sacrificed to ignorance, quackery, and 
vice in the name either of freedom itself or of the harmless social 
stimuli of alcohol or the fantastic and dearly bought artistic inspira- 
tions or other values which may be found in various kinds of vice. 
Again, at the time when political economy was forming its tra- 
ditions, efficiency in business management was hardly standardized 
atall. Since that time science and machinery have been busy intro- 
ducing standards and standardizable operations and problems to an 
extent which makes it pertinent to inquire if there has not resulted 
a change in the requirements of industrial progress. In a general 
way the existence of standards of efficiency, especially if there is no 
danger of their being quickly attained, has the effect of lessening 
the need for individualism as a means of attaining efficiency. There 
is less need of relying on the spur of private profit in carrying the 








It is not intended to imply that this is the only reason for bread tickets. 
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mails than in making automobiles, and less need of letting laborers 
suit themselves as to the technique of their work after time-studies 
have found a better way than any of them had learned from their 
fellows or worked out for themselves. Incidentally it may be worth 
reminding ourselves from time to time that social efficiency in a 
democracy is unstandardized and calls for just those qualities in 
all the people of which standardized industrial work has less and 
less need in the ranks of labor. Needing them less, it has less and 
less tendency to develop them and offers more and more chance for 
them to atrophy. This issue transcends economics, but any 
remedies that may be suggested will have economic costs, whether 
they involve regulation of private industry or attempt to utilize the 
hours of leisure. 

In summary, an attempt has been made to show what is meant 
by the mutual relativity of doctrines in the three great productive 
fields of supplying objects of desire, of molding desires and guiding 
choices, and of the creation and maintenance of order and mutual 
restraint. We have discounted in advance any claim of conclusive- 
ness for deductive theories or for judgments of efficiency as com- 
monly drawn from them, and we have noted two kinds of efficiency, 
standardized and unstandardized, and have seen that the distinc- 
tion is important enough to justify further study. In trying to 
indicate what this study may include, and how important a field it 
will cover, the writer has,found it almost necessary to compress the 
presentation into outline form. Only in this way can an adequate 
idea be given of the scope and content of this department of eco- 
nomics. At the same time the attempt is made to show how 
certain common principles are carried through the study, and to 
indicate at certain points the conclusions toward which the results 
of the foregoing study strongly point. In general, the study reveals 
many shortcomings in economic guidance under private initiative, 
and points toward the need of co-operative or public agencies to 
make good these defects. Where guidance is left too much to 
private business enterprises, large-scale production has an unneces- 
sary advantage due to the fact that guidance is in a sense a ‘“‘natural 
monopoly.” On the other hand, co-operative guidance may bring 
producers so close together as to make far-reaching changes in the 
character of business competition. 
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V. OUTLINE OF STUDY OF GUIDANCE OF “FREE”? ECONOMIC CHOICES 


A. GENERAL PROCESSES 


I. Self-guidance 


1. Deliberative action in deciding whether or not to act on a stimulus 
presented from outside 


a) Where no common measure exists, deliberation depends on 


(1) 


Power to call to mind alternative courses of action as “‘cen- 
trally excited stimuli.””’ This depends on 
(a) The individual’s habit of deliberation, which is affected 
by education and industrial environment 
(b) These ‘‘centrally excited stimuli” must at some time 
have been presented from outside. Need of a system 
that furnishes these stimuli in quantity and form suited 
to men’s capacity to make use of them 
Power to judge the extent to which these courses of action 
are mutually exclusive (intelligence and information) 
Power to give centrally excited stimuli approximately the 
weight they would have if presented externally (the essential 
condition necessary to “‘marginal utility”). This is ‘will- 
power,” and is affected by education and environment, 
including the success achieved in past attempts to exercise 
it. Need of presenting men with problems suited to their 
powers. Failure tends to deaden endeavor and to fatalistic 
attitude. Need of economic-psychologic studies in this field 


b) Where common measure exists, deliberation takes the form of 
calculation and depends on 


(1) 
(2) 
(3) 


(4 


. Habit, 


Information 

Ability to calculate 

Time, effort, and expense involved (compare different situa- 
tions in these respects) 

Availability of resources to make calculations on a large 
scale, with division of labor 


custom, imitation 


a) Result of past deliberative choices 


(1) 
(2) 


Where conditions remain the same 
Where conditions change 


b) Results of other kinds of choices 
c) Bias toward one type of reaction likely to be applied to situations 
calling for a different type 


. Ideo-motor action and suggestibility. Results depend on outside 
agencies (see detailed analysis below) 
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4. Variant human types 
a) Differences in foresight, responsibility, loyalty (quality and 
group to which it attaches), intelligence. Include pathological 
types. Innate differences v. differences due to environment 

b) Stimulation of qualities by different industrial réles 
c) Selection of existing types by different industrial réles 
d) Type problem: can an increase in the number of higher human 

types lead to a corresponding increase in the supply of positions 
offering superior rewards to these types, or is the proportion of 
such positions largely predetermined by our technical-capitalistic 
methods of production ? 

. Many social interests not represented in individual calculations. 
Unpaid costs and inappropriable services. E.g., employer with 
little fixed capital may feel little financial interest in regularizing 
employment: gain would accrue chiefly to labor in the first instance 
and not be discounted in this employer’s rate of wages. See B 
IV, d), e), f), below 

II. Guidance by commercial agencies; circumstances favorable and 
unfavorable to efficiency, chiefly 

1. The imperfectly appropriable character of the product 

2. The fact that it needs to be free to all in order to achieve maximum 
efficiency, a condition that would destroy private incentive to carry 
on the work 

3. Mutually destructive character of competitive guidance 

(See detailed study below) 

| 4. Where work is standardized, public enterprise is favored by that 

j fact 


~~ 


on 


III. Guidance by co-operative and public agencies. Needed to supply 
deficiencies in commercial incentive noted above, particularly where 
the work is standardizable 

IV. Conscious informal guidance, codes of conduct. Effect varies with 
inclusiveness of the group. One trade or one class v. all trades and 
classes 

V. Unconscious guidance 
1. Codes 
2. Unpremeditated and unrealized effects of industrial environment 
on men’s habits of self-reliance, loyalty, or suspicion, etc. 


B. DETAILED ANALYSIS 
I. Guidance of entrepreneur’s choices 
1. By the entrepreneur himself 
a) General considerations 
(r) Effect of entrepreneur’s guidance best seen by comparison 
of personal entrepreneur, corporate entrepreneur, public 
manager, co-operative manager and independent civic asso- 
ciations, throughout following treatmert 
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(2) How affected by range of alternatives open to him: alter- 
natives set base line from which effective costs are calcu- 
lated (i.e., those costs which govern present decisions) 

(a) In general, alternatives open to entrepreneur represent 
a surplus over minimum needs, in contrast to those open 
to labor, which may represent a shortage 

(6) After committing one’s self to an enterprise, range of 
alternatives less favorable. May involve bankruptcy. 
Lessening of prospective losses is equivalent to a busi- 
ness gain if losses are already irrevocably incurred 

(c) Most efficient policy for business as a whole may not be 
open to single entrepreneur, e.g., best location for any 
one produce jobbing house is near the others, even if they 
are not in the best place for the trade as a whole. Intel- 
ligent individual decisions will not prevent perpetuation 
of location that has become uneconomical. Community 
could avoid a cost which the individual cannot 

(d) Individual may avoid costs which the community still 
has to bear (e.g., discharging a misfit workman v. find- 
ing a place where he will fit. Society must do the latter 
in any case, or suffer the greater loss of the workman’s 
degeneration—a loss not confined to the workman him- 
self. For workman’s range of choice and responsibility 
in this matter, see IV, 1, below). System of competitive 
bidding to acquire efficient productive factors and dis- 
card inefficient ones not necessarily best way to develop 
efficiency or cure inefficiency 








(3) Motives: entrepreneur not below the average in sympathy, 
group loyalty, morality. Above the average in emotional 
enthusiasm for work as such and readiness to assume posi- 
tions of responsibility 


— 


Justification for regarding him as primarily governed by cal- 

culating self-interest chiefly due to situation 

(a) Money furnishes common measure for calculation in 
most matters 

(b) Entire net income may hinge on narrow margin between 
gross income and expenses 

(c) Resources available (in proportion to size of business) 
for bearing the costs of calculation 

(d) Compelling force of competition 

(e) Wide range of stimuli to varying courses of action (varies 
with large-scale v. small-scale business, city v. country, 

etc.) 


(4 
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(f) Extreme caution, which leans toward custom and habit, 
put at a discount by limited liability and easy bank- 
ruptcy laws 

(g) The foregoing circumstances tend where strongest to 
develop a habit or bias of innovation, even where con- 
siderable chances are taken (contrast different indus- 
tries and public employments). This bias possibly 
overstimulated in view of risks not borne by entre- 
preneur but imposed on others by his innovations 
Compare, in this respect, large-scale manufactures, 
small-scale manufactures, scientific agriculture, agricul- 
ture on poor lands in backward sections, etc. The poor 
soils are left to the least progressive farmers. Such 
regions may come to furnish the best opening for “‘new 
blood” to make money, because of the very backward- 
ness of prevailing methods 

b) Standardizable work: calculation of prices, qualities, perform- 
ances, costs, etc. 

(1) Entrepreneur has greater interest in accuracy than con- 

sumers and others, because his entire income may hinge on 

a narrow margin between expense and income of business, 

especially if competition is active 

He has resources, if his business is a large one, to make 

expensive studies 

Disadvantage of small producer may be made good by 

co-operative action. If not, small-scale production gets no 

chance to show how efficient it can be, e.g., farmers and 
bookkeeping 

Limitations of cost-accounting: expense, impossibility of 

adapting one formula for apportionment of overhead items 

to varied requirements of shop policy, marketing policy, 
large v. small increments of business, short-time v. long- 
time increments, labor policy, etc. Need of business statis- 
tics, rather than mere accounting formulae for apportioning 
general items of expense. Such work most economically 
done by an agency covering many plants and many indus- 
tries. Peculiarly’ inadequate is knowledge of costs and 
values of employment departments, labor turnover, and 
labor policies in general. Cf. proposal of federal government 
to standardize labor policies during the war 
c) Finding the “best proportion of factors” (subject to limitations 
mentioned above) 
(1) Process largely one of imitation and custom modified by trial 
and error, with competition weeding out the worst mistakes 
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(2) Imitation and custom strongest in small-scale industries, 
competition weakest with small local producers and very 
large-scale industries 

(3) No hard-and-fast line between quantitative changes in pro- 
portion of factors and qualitative changes in methods, since 
unfamiliar proportions demand unfamiliar forms of capital 
and uses of labor 

d) Innovations (see (1) and (2) above) 

(1) Technical innovations 
(a) Results largely determinable by experiment 
(b) A “business of increasing returns,’’ since a given tech- 

nical discovery involves a constant outlay no matter 
how much product is turned out by its aid. A harmo- 
nious increase of all the other productive factors used 
with this fixed factor is not subject to “diminishing 
returns” 

(c) Hence, if the process is used by all, correct imputation 
will cause the marginal shares of the other factors to 
absorb the entire product? 

(d) If the process cannot be used by all, its productive effi- 





are a subtraction from the marginal products of the other 

factors when working with the new process, hence they 

limit its use to a point short of maximum efficiency 

If the process must be granted freely to all, the originator 

has no reward and other possible originators no incentive 

(g) Since this form of productive wealth is necessarily 
unique, property and monopoly are inseparable in this 
case, and sum of differential products attributable to all 
the factors, including past contributions to knowledge, 


vastly greater than entire product. Hence, if each pros- 


f 


wa 


ciency is limited 
: (e) If it is used by all subject to royalties, these payments 





pective innovator expects to appropriate a large share 
of the differential worth of his invention, this incentive, 
together with “instinct of workmanship” on the part 
of the inventor proper (as distinct from the entrepreneur- 
promotor of inventions), makesit possible that more may 
be spent on inventions than the results are worth 
(kh) Commercial failures contribute to the knowledge on 
which ultimate commercial successes are built. No test 
of value of contribution 
* Space does not permit proof of this proposition. One example of it is the 


tendency of unlimited competition to bring price to the level of the sum of the variable 
costs and leave nothing for constant outlays. 


| 








(#) 


G) 


(0) 


(0) 


— 
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(2) Innovations in commercial and business organization. 
principles as (1) above, without patent system 
(a) Private possession of resulting gains partly secured 


Patent system: Term of patent not proportional to life 
of commercial value of invention. High cost of protec- 
tion against infringement may lead to unduly small 
reward. Ownership of many patents may deprive pub- 
lic of advantage of power to substitute second-best 
processes and so lead to unduly large reward. Collec- 
tive research on salary basis as substitute. Difficulty 
of determining value of contribution (see above) 

The foregoing facts furnish a strong case for public or 
co-operative research. If not combined with public 
operation of industry, the unprogressiveness of public 
ownership would be avoided 


Same 


through business reticence, and time and effort necessary 
to adapt one man’s methods to another man’s business. 
Secrecy seems on the decrease (commercial associations 
promote frankness and realization of joint interest) 
Experimenting more costly since not confined to labora- 
tory or testing department. Hence collective research 
a peculiarly valuable method in this field 


(3) General principles 
I (a) So long as innovation is on an individualistic basis, 


increasing returns in this field favor large-scale produc- 
tion more than would result from the economies in 
routine management of the other factors of production 
alone 

Balance of social gain and loss includes cost of revising 
institutions made obsolete by technical revolutions: of 
delegating experts to care for terms of increasingly com- 
plex labor contracts; of being forced to trust these 
experts; of making consumers’ judgment of commodities 
more difficult and reducing the value of habits and cus- 
toms of consumption, or cost of expert services to make 
good this loss; of unforeseeable damages to physical and 
mental health resulting from unfamiliar working envi- 
ronment. In general, the work of adaptive specialists 
needed to protect us from the results of the innovative 
specialists’ work 

Possible further deductions for amount of increased pro- 
ductive power devoted to invidious or other mutually 
defeating pursuits, and further amount not permanently 
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embodied in standard of living and hence taking effect 
only in increasing population. Estimate of the latter 
depends on national-militaristic v. cosmopolitan-pacifist 
points of view 

Judgment of efficiency of subordinates 
(1) Value and limitations of formal tests 
(2) Methods of informal judgment 
The corporation as an economic man. If corporation is to act 
with calculating selfishness as a corporation directors and officers 
must act with perfect loyalty in the réles assigned by their posi- 
tions. In proportion as corporations dominate business, eco- 
nomics becomes the science, not of self-interest within the law, 
but of loyalty beyond what the penalties of law can enforce 

(1) Development of codes of intra-corporate honesty 

(2) Competition as a force in this direction weeding out the 

badly managed enterprises 

(3) Types of business affording opportunities for profits through 

disloyalty 


. By other agencies under commercial incentives 
a) Internal (see cost-accounting and innovation above): Routine 


b 


~~ 


¢) 


records v. creative work. Information of value only to one entre- 
preneur v. information of value to trade as a whole—e.g., routine 
accounting. Though a form of guidance, its primary value is 
inalienably private, and private enterprise secures this service 
with reasonable adequacy. Contrast the devising of the best 
accounting system for small-scale industry; essentially a joint 
or public interest 

Specialists in news services, business barometrics, technical and 
commercial periodicals. Value limited by reticence of business 
men from whom information must be obtained 

Advertising and selling services: Since the entrepreneur is able 
to take care of his own interests as purchaser, sellers are com- 
pelled to rely chiefly on verifiable information, hence less wasteful 
than selling to consumers. This less true of selling to small- 
scale producers 


d) Other ways of attracting customers 


(rt) Railroads’ industrial departments 
(2) Inducements offered by local bodies to attract industries to 
their town 


. Informal co-operation of entrepreneurs 
a) Contact in trade and technical associations 


b) 


Codes of fair dealing 


. Formal co-operation of entrepreneurs 


a) Exchanges with rules of trading, etc. 
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b) Grading of goods (also done under public control) 

c) Information services of co-operative associations, agricultural 
especially 

d) Co-operative buying, chiefly agricultural 

5. Outside non-commercial agencies chiefly acting from civic motives 

a) Economic and industrial research 

b) Mediation in labor disputes 

c) Educative effect of political propaganda in attracting attention 
to unprotected social interests 


d) Education in general: its best service in this matter is to develop 
in business men and others a lively sense of the remote effects 
of business policies, and a bias toward treating these effects as 
they would if the people affected were acquaintances and the 
effects were visible and immediate 

e) Public agencies 
(rt) Fundamental legal institutions (forms of restraint rather 

than guidance of free choices) 
(2) Services of value to employers as a group and not adequately 

cared for by limited resources of single employers 

(a) Experimental and publicity work in agriculture 

(6) Testing done by Bureau of Standards 

(c) Consular service and possible enlargements of such 

functions 
(d) Improving conditions in which buyer and seller meet, 
} e.g., public wholesale markets (see 1, a), (2), (c) above) 

(3) Research in means of furthering interests which single 


employers do not have adequate financial incentive to pro- 
tect (see sections on laborer and consumer as economic men) 
(a) Safety studies, e.g., Bureau of Mines 
(6) Unemployment studies 
(c) Studies in effects of adulterations 
(4) Work combining features of (2) and (3). Standardization 
of methods of dealing with labor, studies of causes and costs 
of labor turnover, etc. 
(5) Control of conditions of bargaining, of location of industries 
(e.g., city zoning and city planning), etc. Forms of restraint 
rather than guidance of free choices but made necessary by 
blind spots in entrepreneur guidance. See A, I, 5, above 
II. The professional classes (whose work is itself largely guidance) 
1. Self-guidance 
a) Calculating self-interest highly influenced by professional and 
social standards 
b) Technical ability in a sense an “overhead cost.” Study to what 
extent discriminations are on commercial principle of charging 
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what the traffic will bear and to what extent work is done at a 
positive sacrifice 
2. Intercommunication: highly developed (study of reasons for this; 
compare relative reticence of doctors toward patients, of business 
men toward all others) 
3. Codes 
a) Limit the bargaining interest; no strikes 
b) Public-service obligation stronger in some professions than in 
others 
c) Study of extent to which codes embody 
(1) Professional class interest 
(2) Reflection of standards of other classes with whom asso- 
ciated 
(3) Public interest at large 
III. Investors 
1. Self-guidance 
a) Twofold character of work: calculation of financial income and 
of desirability of methods by which income is gained 
b) Difficulty of calculating financial prospects on part of small 
; investors 
(1) Imperfect information in published reports 
(2) This itself caused partly by small investor’s incapacity to 
analyze such reports and resulting failure to demand effec- 
tively that such reports be adequate; partly by opportu- 
nities for “‘inside profit” through concealment; partly by 
desire of entrepreneurs to conceal commercial facts from 
competitors (such concealment a doubtful gain to business 
as a whole) 
c) Result: stimulates tendency to divide investments for purposes 
of safety. This already stimulated by limited liability 
Result of this 
(1) Still further reduces power to judge safety of single invest- 
ments and effective demand for adequate information 
(2) Hence tends to reduce general safety. Single investor 
escapes, community does not 
(3) Reduces to vanishing-point the knowledge of the human 
characteristics of the business on which depends the check 
investors would otherwise exercise on undesirable methods 
of production, leaving managers under pressure for earnings 
without adequate regard to methods 
e) Field for investment of what is virtually “social capital” in 
developing personal knowledge and skill; limited by fact that 
the results are inappropriable unless one is investing in himself. 
| Study of extent to which employers have interest in training 
employees 
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2. Inadequacies of present system furnish large field for co-operative 
action by investors, and public action for better information. 
Associated action might develop codes of investors’ responsibility 
among a group at present too unorganized to develop strong codes 

3. Effects of occupation and other economic circumstances on thrift 


IV. Laborers 
1. Self-guidance 


Twofold character of choice as in case of investor 

Incentive to close financial calculation 

(1) Weaker than entrepreneur’s, since a failure to get the best 
bargain does not shrink wages to zero (as it may shrink net 
earnings in business) 

(2) Stronger than consumer’s, since one contract governs his 
entire income 

Many labor contracts too complex for laborer to grasp 

Note difficulties of language, also cumulative effects of getting 

the worst of the bargain at the start 

Knowledge of advantages of different trades too expensive if 

obtained at the cost of drifting from one to the other 

(1) Sacrifices chance to develop specialized skill 

(2) Danger of cegenerating into a chronic “casual” 

(3) Hence alternative to acceptance of a bargain may be a con- 
dition of virtual human deficit. This the base-line from 
which “effective disutility of labor” in a given plant may 
be measured 

Working conditions are a complex “bundle of utilities.” Such 

things get adequately valued in a free market only if purchaser 

(workman in this case) has option of all conceivable combina- 

tions. In view of limitations on his range of choice shown in 

d) above, it follows that free contract is not an adequate method 

of registering the worker’s real demand for good working con- 

ditions 

Effects of working conditions not traceable save by specialized 

research. Especially true if conditions are rapidly changing. 

Fatigue not adequately measured by worker’s sensations at the 

time it is incurred 

Bias of class hostility; causes and effects. Include costs of 

racial and linguistic cleavages. Causes of hostile feeling may 

be different from the objects it selects to attack or to strive for. 

Need of economic-psychological study on this point 

Ambition and foresight governed by opportunity which the 

industrial system affords to use these qualities successfully. 

Family solidarity a strong favoring influence, and employments 
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that weaken it weaken foresight, ambition, and thrift. Pathol- 
ogy of casual labor 
2. Unions as forms of labor guidance 
a) Specialists in bargaining employed 
b) Difficulties of integrity (cf. corporations) 
c) Subject to the bias and possible pathological state of their mem- 
bers 
d) Do not secure far-reaching scientific research 
3. Commercial agencies 
a) Employment bureaus 
(1) Inability of laborer to judge quality of what he is getting 
leaves room for abuses 
{2) Waste of unco-ordinated service 
(3) Disinterestedness and reliability, not energy and originality, 
the paramount qualities needed—hence suited to public man- 
agement 
b) The employer: weakness of incentive; service to labor not 
appropriable by employer rendering it, but employer has at least 
temporary possession of the results and is improving this branch 
of service (employment departments; reduction of labor turn- 
over, etc.) 
4. Other agencies needed for intensive study of economic, social, psy- 
chological, and legal problems 


V. The consumer 
1. Self-guidance 
a) Grades of consumers’ interests 
(1) Interest in one commodity as compared to another 
(a) Unstandardized 
(6) Choice commonly made outside the market environment 
(c) Commonly fortified by habit and less subject to sway 
of salesmanship than choice of rival brands 


(2) Interest in one brand as compared to another 
(a) Frequently reducible to standardized terms: price and 
objective tests of quality 
(6) Less fortified by habit and more subject to sway of sales- 
manship than choice between different commodities 
(3) Choice between buying a service and performing it one’s self 
(a) Unstandardized 
(b) The chief case in which consumer has sufficient control 
over working time and output to bring “marginal dis- 
utility of labor” into play as an active factor in choosing 
whether to make a given purchase or not 
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(c) Such work is a change from one’s main vocation, and 
more healthy than attempts to speed up in one’s “‘gain- 
ful employment.” This tends to balance low efficiency 
of unspecialized work 

(d) Collective guidance may increase efficiency of such avo- 
cational work 

b) Standardized work; comparison of prices and of quality so far 
as that can be tested by objective standards 
(1) Incentive relatively weak 

(a) Not much money generally involved in any one pur- 
chase. Some have distaste for price-searching and 
avoid it as far as possible in ordinary purchases, though 
not in contracts where getting a living is at stake 

(b) Exceptions: housewife’s pride in buying as a profession. 
Not universal. Success limited by lack of all division 
of labor.t Sportsman’s or connoisseur’s judgment of 
qualities. Limited in scope and itself an expensive pur- 
suit 

(2) Means available 

(a) Investigation previous to purchase. More effective as 
to prices than qualities, and chiefly for large purchases 
of goods not often renewed. For other purchases pre- 
liminary investigation is limited by trouble of carrying 
it out. This affected by location of shops and affects it 

} in turn (see below) 

(6) Trial and error through repeated purchases; only 
obvious errors eliminated. Especially if new article 
may call for slightly new method of using (e.g., cooking 
food), consumer has no assurance of being adequately 
forewarned or instructed. Habit tends to continued use 
of anything not actively unsatisfactory (use of branded 
package foods giving less food value than other forms, 
but more assurance of getting the same thing one has 
had before) 

(c) Habit (necessary reliance of single consumers): fails to 
keep pace with changes in production and commercial 
conditions. Is fortified by distrust of commercial chan- 
nels of information as not being disinterested 

(3) Particular quality-values. Health-value of food; accuracy 
of information; durability of a house, etc. 
c) Unstandardized work; choosing between services of different 
kinds. More dominant in consumer’s work than in any other 
field of guidance 


Mitchell, ‘The Backward Art of Spending Money,” Amer. Ec. Rev., I, 269-81. 
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(1) Range of choice limited by standardization of production 











~~ 


under influence of economy of large output. Effects of this ? 

Range of possible standardization of consumers’ wants 

increasing with 

(a) Growth of scientific knowledge (e.g., food-values, health- 
values, industrial effects of alcoholism) 

(6) Increasing dominance of social purposes resulting in 
regarding personal consumption as a means to definite 
social ends rather than solely as an individualistic end 
in itself; cf. democratic-individualist and autocratic- 
militarist economies (see discussion in text, p. 149, above) 

Fundamental method: trial and error acting around a core 

of habit and custom and often changing the personality itself, 

including the unforeseen crowding out of present interests 
and pursuits 

Limitations 

(a) See A, I, 2, and B, V, 1, 5), (2), (6) and (c) above 

(b) Leaves room for control by suggestion in determining 
what things shall be tried first 

(c) Nature of alternative courses not definitely known, 

~ hence bias toward frugality or extravagance not neces- 
sarily corrected and may itself be affected by outside 
stimuli 

Buying registers not average judgment, but may record 

moment of maximum susceptibility 

Effect on others’ interests 

(a) Dependent relatives, friends, government, have interest 
in individual’s health 

(6) Invidious values 

(c) Conformity-values 

(d) Destructive consumption of common property and 
(so-called) “‘free goods,”’ e.g., solitude-value of the wil- 
derness 

(e) Contagion of example. Fortified by active propaganda. 
Extreme case the morbid desire of a vice victim to make 
others converts to his vice 


2. Commercial agenciés 
a) Location of stores as a form of guidance of consumers 
(1) Businesses that concentrate v. those that scatter (see B, 





I, 2, @) 
2, (c) above). Where each purchase is important enough to 
consumer to make him investigate brands and prices, dealers 
tend to concentrate; where the opposite is true they tend to 
scatter in search of quasi-monopolies of location 
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(2) Consumers’ interest in access to all the various competitive 
brands. E.g., factor’s agreement viewed in this aspect is 
undesirable chiefly in the trades where dealers scatter so that 
consumer needs to find all brands in one shop 
Attention-value v. “place utility” in store sites, e.g., taking 
store sites for public uses may result in transfer rather than 
destruction of a large part of their attention-value, and may 
even increase the total 
b) Advertising and salesmanship 
(1) Service of information 
(a) Identification of goods, value limited by uncertainty 
whether quality is maintained or not 
(6) An unnecessarily expensive method of getting this work 
done 
(c) Information has an important incidental attention- 
value in directing customers’ attention and inhibiting 
inconvenient inquiries 
(d) For this very reason its value as information is discounted 
by customers 
(2) Stimulus or attention-value 
(a) A necessary and valuable economic service as a whole 
(b) Effects to some extent mutually inhibitory 
(c) Competitive gain in increasing it beyond the point of 
: maximum social gain? Measured by 
} i) Gain to the trade as a whole 
ii) Gain to all trades (maximum industrial activity) 
iii) Maximum effective stimulation of consumers’ 
desires 
iv) Stimulation suited to consumer’s power to organize 
his wants harmoniously 
v) Harmonious stimulation of commercial (or expen- 
sive) and non-commercial (or inexpensive) desires. 
Quantitative consumption v. qualitative living 
(d) Statistical study of costs of this form of guidance 
(e) Consumers’ susceptibility varies with margin above 
absolute necessities; possible decrease in salesmanship 
outlays as result of war, and increased focusing of com- 
petition on price 
(f) Example: manufacturers’ fixing of resale prices as sub- 
sidy to services of salesmanship 
(g) Example: trading stamps. Gain largely due to con- 
sumers’ inability to estimate worth of competitive 
inducements in the less conspicuous form of concessions 
in price or quality. Unnecessarily complicates the con- 
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sumer’s decision. Is the Supreme Court right in say- 
ing it appeals to less rational faculties than does 
advertising, or will the proof that advertising is largely 
suggestion rather than information lead to upholding 
possible further limitations in this general field ? 
c) Determination of styles 
(1) Are producers responsible for frequency of changes? (See 5.) 
(2) If not, their control of channels in which change is to run 
makes chiefly for regularizing of production by determining 
demand in advance 
d) Printed matter as aid to consumer 
e) Professional sellers of guidance: doctors, etc. 
f) Industrialized housekeeping (hotels, apartment-houses, etc.) as 
substitutes for personal household management. Effect on 
consumers’ desires 


. Co-operative agencies 


a) Co-operative retailing as eliminating many expensive features of 
competitive guidance 

b) Informal co-operative buying 

c) Co-operative housekeeping 


. Public agencies: functions viewed in light of foregoing study of 


other agencies 

a) Pure-commodities laws 
(1) Information 
(2) Prohibition of harmful goods 

b) Standardization of consumption, especially in time of war when 
economy and changes of habits of consumption become neces- 
sary, and if unguided might endanger health. More standardi- 
zation possible in temporary emergency than would be endured 
as permanent policy, since the standardized health-values become 
temporarily paramount, and are in unusual danger 

c) Education 

d) Playgrounds, public recreation centers, social settlements, 
churches, etc., as agencies in formation of desires and offsets to 
guidance by pure commercial principles embodying social ideals 


. Social standards 


a) Of prestige; display. Why do styles change so fast ? 
b) Of moderation, good taste, and reasonable economy 
c) Of generosity and public spirit and other standards 


C. BAsIs FOR JUDGMENT OF EXISTING SYSTEM 


Existing aims and ideals for the most part not attainable save by general 
social action, hence not sure to be adequately secured under “‘individual- 
ism.” 


This applies even to “freedom” in a broad sense. 
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I. Maximum gratification of existing wants. Meaningless as standard 
to judge system of guidance of wants 
II. Maximum fulfilment of innate tendencies of man. Needs fuller 
knowledge of what these are and effects of industrialism on them.* 
III. Individual freedom as an end in itself 


IV. Individual health. If mental health included, it is not an individual 
matter, but one of social relationships. Society has stronger effective 
interest in health than individuals have. Its protection involves 
limitations on freedom 


V. Growth in individual self-reliance. Conditions are 
1. Chance to make mistakes in a wide range of important decisions, 
but not necessarily in all matters 
2. Exposure to unpleasant results of mistakes with protection against 
demoralizing results so far as possible (not entirely possible nor 
entirely impossible; cf. modern prison policy in attempt to make 
prison unpleasant but not demoralizing) 
VI. Development of desirable types of citizenship 
VII. In wholly standardized work, the most efficient system as judged by 
objective standards 


VI. CONCLUSION 


j The task of self-guidance which modern industry imposes is 
} largely beyond the powers of the unaided individual, and the social 
need of large-scale co-operative guidance is largely beyond the 
reach of individualistic commercial incentives. Even so, the value 
of individual initiative in this field is so great that a change in any 
case may well be called on to bear its own burden of proof, a process 
in which the principles contained in the foregoing outline will play 
a decisive part. This outline is suggestive rather than complete. 
No attempt has been made to give full references to existing studies 
of the topics presented. The chief aim is to present an orienting 
method of approach and a framework of study. Needless to say, 
the carrying out of such studies is not to be accomplished by the 
methods of old-time ‘‘general theory.” The burden of freedom 
from static assumptions and inquiries is not a light one. 
J. M. CLarK 

UNIVERSITY OF CHICAGO 

* Cf. paper by Carleton H. Parker, read at American Economic Association meet- 
ing at Philadelphia, December 28, 1917. 































































THE ECONOMIC FUNCTION OF THE COMMON LAW 


A widespread attack upon the legal system is one of the marked 
intellectual movements of the twentieth century. Isolated criti- 
cisms of the law emanating from many sources have recently 
mingled in a sullen stream of discontent that has radiated profound 
distrust of the law throughout every class of society. Not only 
have legislators, sociologists, and students in the field of applied 
science arraigned the law in learned indictments, but even men on 
the street and soap-box philosophers find popular favor in flaying 
the once sacrosant legal system. The success of these attacks is 
proof enough that reverence for the law has vanished; that charges 
against law may no longer be dismissed as lése majesté, but must 
be answered upon their merits. The counsel now retained to 
defend the law must justify its right to exist by proving that it per- 
forms a social function. It is not the purpose of this article to dis- 
cuss all the social functions of law, but only those that have a vital 
bearing upon our economic institutions. In thus considering the 
economic aspect of law it is proposed, first, to show the reasons for 
the prevalent opposition to law; secondly, to defend the law against 
this opposition by calling attention to the economic function of law; 
and thirdly, to reconcile the attack and defense in order to preserve 
the beneficial features of the economic function of law without 
turning a deaf ear to the need for reform. 

The criticism of law did not develop for the first time in the 
twentieth century. In fact, a historian would probably search in 
vain for the exact date upon which the present discontent began. 
There is the striking evidence of the reformation of the common 
law by the law merchant and the courts of equity to prove that 
various causes of dissatisfaction with our legal system have been 
always with us. It remains true, however, that we have just come 
through a decade in which criticism of the law has played a larger 
réle in the development of thought than it has played in many a 
previous decade. We have lived to see the scientific culture sub- 
due the field of law and take it out of the realm of sentiment, belief, 
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and superstition. We witness the day when we are not afraid to 
tear the curtain from the inner shrine of law and test its most 
sacred premises by the standards of the scientific laboratory. For 
the first time in the memory of living men lawyers have been 
jolted out of their century-old complacency and judges have been 
aroused by the rising tide of public opinion. For the first time in 
its whole history law may fairly be said to be on the defensive. 

From out the minutiae of charges that are flung against the 
legal system one main indictment seems to emerge. This indict- 
ment alleges that law is conservative and that conservatism is an 
evil. In making this particular attack one must carefully dis- 
tinguish between two vitally different kinds of law, namely, com- 
mon law and statute law. It is clear that the statute law which 
changes at the will of the legislature is not conservative. It offers 
no obstruction to progress. If law can make men virtuous and 
happy, if statutes can create wealth and cure diseases, the legisla- 
ture could bring about the social millennium. In fact, the annual 
flood of new statutes is a curse of our legal system. Even while 
indicting law in general for its conservatism, we inveigh against 
statutes because of their unstable character... The common law 
must therefore be singled out as the particular culprit that is respon- 
sible for the maintenance of the traditional element in our legal 
system.’ 

So antagonistic are the two kinds of law that one is the natural 
opponent of the other. The forces hostile to the static basis of the 
common law can use the legislative power to demolish the law that 
is built upon precedents. The reader may then well wonder why 
a common law which is so easily disposed of by statutes is an 
obstacle to legal progress. As a matter of fact, it is hard to kill the 


*Cf. William D. Parkinson, “The Rain of Law,” Atlantic Monthly, cxiv (1914), 
107-8. 


2 The common law, however, is not the only stable element in our legal system; 
the fact that the written constitutions of the various states of the Union and the Con- 
stitution of the United States nullify any statute which is contradictory to their letter 
and spirit has subjected these fundamental organs of government to the same criticism 
that has been directed against the common law. A detailed consideration of the basis 
of the attack against the Constitution on the ground of conservatism, and the defense 
against this charge, furnish the material for another article. 
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common law by statutes. Even though a statute decreeing the 
execution of the common law is drafted and passed, the common 
law, like Banquo’s ghost, will not down, but lingers on and makes 
its presence felt in unsuspected places. Our legal system allows 
the common law to exercise no inconsiderable degree of control over 
statutes; only those statutes which clearly and unmistakably 
conflict with the common law overthrow the common law, and 
even such unequivocal statutes are interpreted and defined by 
common-law courts in accordance with common-law principles. 
Thus in cases of doubtful or ambiguous statutes the common law 
remains master, and in every case it is the matrix in which the 
statute law is set. If the statute law fails to cover all of a legal 
subject, the common law supplies the omission; and when new 
classes of cases arise that are not governed by statute, they fall at 
once under the jurisdiction of the common law. Thus the common 
law is after all a very troublesome opponent to those who want to 
break away from custom and tradition. 


I. THE REASONS FOR THE ATTACK UPON THE COMMON LAW 


The fundamental reason for the attack upon the common law 
is to be found in the rapid economic development of America as 
contrasted with the relatively slow rate of change in the common 
law. Not only has American industrial revolution proceeded at a 
rate that surpasses all previous records of change, but the common 
law has been held back by a load of inherited tendencies which 
prevented it from adapting itself to American conditions. A brief 
account of the fundamental factors affecting the development of 
the American common law on the one hand and American economic 
conditions on the other hand will tell the story of the existing oppo- 
sition to law. 

The English common law was one of the invisible imports 
brought over in the “ Mayflower” by our Pilgrim Fathers. Conse- 
quently we had a fully developed legal system from the very begin- 
ning of our Colonial history. The early common law of America 
was not the creation of any formal law-making body, such as the 
Continental Congress, nor was it the outgrowth of peculiarly 
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American conditions; it was simply a part of the habits and tradi- 
tions which Englishmen carried with them into the wilderness of 
the New World. So deeply rooted as a part of their fundamental 
assumptions was this English common law that our forefathers 
naively proclaimed that they found evidences of this English legal 
system in the soil of Massachusetts, and they instinctively dis- 
covered that titles to the Indian hunting-grounds were transferred 
by the same procedure as English freeholds. Since the theory of 
the common law is that a decision of a case merely makes explicit 
what has always been implicitly the law of the land, the introduc- 
tion of the common law into America operated retroactively to vest 
a fee-simple estate in the Indians from whom the colonists could 
acquire titles by following appropriate English rules. During the 
early history of this country the legal system was thus regarded as 
invested with the immutability of the physical qualities of the soil, 
and by the Declaration of Independence the colonists stated in 
express words their dependence on the absolute and unvarying laws 
of property and contract that belonged to the natural order of 
things. 

During the first century of this Republic we were content to 
leave our legal system alone. The problems of assimilating an 
undeveloped continent to the machine culture were quite enough 
to occupy our exclusive attention. As long as the frontier remained, 
the homesteads in the West and the prospects of striking ore and 
mineral wealth acted as safety valves for any discontent that might 
otherwise have reached the foundations of our social order. When 
all the store of natural wealth had been pre-empted and the fever 
of the gold rush and land speculation had begun to subside, knowl- 
edge of the limitation of our physical resources began to force 
itself on us. While the ultimate end of our coal supply, our forests, 
and our iron deposits was yet far away, the very fact that their 
content was capable of being measured in approximate terms 
aroused us to the realization that there was not room enough for 
all and that the niggardliness of nature would compel a struggle 
between the social classes for the very means of existence. The 
beginning of the end of reckless expansion was reflected on one side 
in a demand for a restriction of immigration and in a cry for the 
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conservation of natural resources in order that the pressure between 
population and natural resources might be alleviated. It was 
reflected on another side by a cry for justice in the distribution of 
wealth. As long as our resources were apparently unlimited, more 
was to be gained by exploitative production than by spending time 
and effort on social justice. After the easy opportunity to exploit 
natural resources became a thing of the past, the emphasis shifted. 
With the land all parceled out, the open frontier closed, individuals 
found that an increase in their wealth could be made by forcing 
a change in property lines as well as by an increase in pro- 
duction. 

As a stage of diminishing returns began in producing wealth, a 
stage of increasing returns began in the results attained from 
attacking the system of distributing wealth. The harder the 
struggle to earn a living from a common spoliation of lands and 
mines the closer became the contact and the more hostile the 
interests of the groups engaged in production. As the bargaining 
struggle grew in intensity, it shook the fundamental institutions 
which prescribed the rules for the bargaining struggle. Agitation 
for the single tax, for a minimum wage, for eight-hour legislation, 
and for a great variety of factory laws indicated that many were 
not satisfied with the decisions of the common law in adjusting 
the rights of conflicting groups; while the popular campaigns for 
the initiative and referendum and the recall of judges served notice 
upon the legal profession that there was dissatisfaction with the 
processes by which the common law reached these results. Thus 
we witness a sudden rush of forces that seek to establish an equilib- 
rium between the old common law and the new industrial conditions 
by raising the common law to the level of modern attainment. As 
the barrier that stands in the way of this process of adjustment is 
conceived to be the unchanging character of the common law, the 
forces making for change have been directed against it. 

The indictment against the conservative element in law is 
drawn for the most part by groups which were adversely affected 
by the changed economic conditions. The various forces and 
motives behind the opposition to a stable legal system may be 
roughly divided into eight classes. The list is not complete and 
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the classes that are enumerated are by no means separate and dis- 
tinct. The following classification is at best a mere suggestion of 
some of the prevailing forms of the innumerable permutations and 
combinations of criticisms directed against the common law by a 
countless number of individuals. 

The first force opposing conservatism has arisen out of the self- 
interest of the industrial classes whose importance has increased 
since the industrial revolution. The common law that administered 
to the needs of the apprentice, who worked and lived in the home of 
his master, had little conception of the needs of the laborer who 
worked in a factory with a thousand fellow-servants. The common 
law afiorded scant protection to the laboring class against the forces 
of the new technique which threatened to undermine the health, 
morals, and standards of living of factory workers. The agitation 
for the social culminative legislation just referred to’ was an expres- 
sion of the self-interest of the working class. The interference with 
the common-law freedom of contract was necessary to secure real 
freedom of contract; the limitation of the right of each laborer to 
make the most profitable bargain was the only alternative to the 
degradation of all laborers by cutthroat competition. 

A second charge against the fixity of the common law is made 
by those who believe that the stability of the common law lends 
itself to selfish manipulation by the propertied classes. It is 
asserted that the early common law—either because it was con- 
sciously promulgated by a feudal aristocracy to serve vested 
privilege or because it crystallized at a time when the safety of 
property was the chief concern of the state—was especially devised 
to secure the domination of property rights. It is further alleged 
that this same reverence for property carried over into a later day 
by the method of following precedents has impregnated judges 
and the whole system of common law with an undue regard for 
the interests of property-owners. Thus at the very time when 
larger emphasis is being placed upon the human values of health, 
morals, and happiness, it is said that bloated bondholders, with 
simulated piety for the sanctity of law, use this tender sympathy 
of the common law for property as an instrument to coin health, 





morals, and even human life into property value. 


* Supra, p. 171. 
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A third protest against the stability of the common law springs 
from those who want cases to be decided by an appeal to the emo- 
tions. Sentiment demands that the injured workman in his 
mangled flesh and blood win over the pale and soulless corporation, 
regardless of the facts attending the injury. Compassion for human 
suffering and poverty pleads for the triumph of the poor over the 
rich; sympathy for the downtrodden urges that a struggling work- 
man with a wife and six children should be given the verdict against 
the bloated corporation magnate. Pity for the under dog calls upon 
us to aid the helpless criminal in his fight against the fearful odds 
of the whole state arrayed against him. The widow’s tears, the 
orphan’s cries, the repentant offender’s anguished look, point to the 
easiest way of deciding a case. Thus would our emotions guide us. 
The skill with which the feminine defendant plays the réle of injured 
innocence, the personal qualities of witnesses, the number of chil- 
dren dependent upon the injured plaintiff, the political views of the 
parties, the looks and bearing of witnesses, and countless other per- 
sonal matters would be the decisive factors in a lawsuit. ‘These are 
in fact so often the decisive factors in jury trials today that the 
most successful trial lawyer is the man who is an artist in playing 
upon emotions. The common law limits the power of the jury to 
decide cases by requiring a certain percentage of hard, cold facts as 
a prerequisite to submission to a jury, and consequently it incurs 
the enmity of the persons who would profit by the common preju- 
dices and sympathies of men. 

A fourth force seeking to break the rigid mold of the common law 
is also founded upon a dissatisfaction with the standards set by the 
common law in the decision of cases, but it proposes to substitute 
new standards for the old instead of leaving us to be tossed about 
by the changing emotions of juries without the chart or compass 
of legal standards. The new standards which would replace the 
old principles of the common law would be derived from a study 
of the special problems that have accompanied modern industrial 
change and the unique conditions in America. It is insisted that 
a greater degree of justice can be secured by trying a man under 
laws based on the facts of his own age and environment than by 
trying him under a system of laws developed under a different 
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condition of society. Especially is there a need of framing new 
standards of law when rapid industrial change has produced a 
situation altogether different from any hitherto known. 

A fifth factor moving toward the changing of the common law 
has been the social psychology of the times. Many people in this 
age demand change for its own sake. They are impatient with 
stable institutions because they are stable. There is a restlessness 
in the air fostered by the progress of mechanical inventions, the 
industrial expansion of a new continent, and the speeding up of 
our whole industrial system under the excitement of rapid growth. 
The law of the ninteenth-century model is regarded as one of a kind 
with 1850 hoopskirts and 1905 automobiles, and it is urged that we 
change our laws as fast as fashions, class interests, and political 
parties change. The conservatism of the common law is not only 
an evil per se in its effect upon law, but it sets a bad example for all 
other institutions besides law. The imitation of the common law 
in the business world stifles the progressive spirit and encourages 
us to go in the same old rut year after year without seeking to 
initiate any change. ; 

A sixth count in the indictment is founded on administrative 
defects in the machinery of the common-law courts. The complaint 
against ‘the law’s delay” has been made by almost every party to 
a lawsuit before and since the time of Hamlet. The slow grinding 
of the mills of justice becomes even more painfully obvious when 
it is contrasted with the accelerated movement of everything else. 
Many plain folk are convinced that this slowness and complexity of 
form is purposely designed to ensnare the poor and ignorant, and 
so when a case is decided after long delay the people are convinced 
that it was a plot to frame up some technicality. Because of the 
inherited seals, oaths, and solemnity—the formal and antiquated 
phraseology—of judicial procedure, still other simple folk are led 
to associate all law with the criminal law and to look askance at 
any man who has business with a lawyer. The expenses of liti- 
gation are also increased by keeping up forms that have outlived 
their usefulness. These various sore spots have prompted many 
a man to condemn the very alpha and omega of law. 
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A seventh force that seeks to shatter the conservatism of law is 
scientific progress. It is characteristic of all research investigation 
that it is the work of specialists, that the contributions made to 
science are perfected in laboratories and accepted by the leaders in 
the various fields of thought long before they are accepted by the 
masses. Since the common law, however, represents only the 
average common sense of the masses and not the specialized com- 
mon sense of the leaders, it refuses to accept the fruits of scientific 
endeavor until the results have percolated through all the classes 
of society, and it has consequently upheld obsolete theories of gov- 
ernment, punished criminals on a theory of retributive justice, which 
psychologists and criminologists have condemned as _ barbaric, 
approved of medical treatment which doctors of good standing 
would consider suicidal, and framed theories of human conduct 
which threw a crushing weight of personal responsibility upon the 
socially downtrodden, with the result that mankind has lost many 
of the benefits of the early adoption of scientific discoveries. 

The final count in the indictment of the common law is a direct 
attack upon its basis. Modern sociological studies have clearly 
demonstrated that the natural order is a myth, that the abstractions 
of human nature and common sense are fairy tales, and that there 
are no absolutely fixed fundamental rights. The pretension that 
the common law is immutable and that courts do not make new 
common law, but merely point out a legal fact that was present all 
the time, like the concealed figure in a picture puzzle, obscures the 
fact that the social order is a constantly changing thing. When 
new wants arise that are not provided for by the existing common 
law, why not recognize the fact that new laws must be made instead 
of torturing old rules to meet the new situation? The common law 
is not omnipotent; the common law of the time of Edward III 
sheds little light upon the question of the liability of employers for 
failure to fence dangerous machinery, or upon the question of the 
liability of aéronauts in an action of trespass. 

To summarize our indictment, all the charges are based upon 
the relatively unchanging character of the common law. The com- 
mon law has been marking time, while the fundamental nature of 
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our industrial life and the basic premises of our thought have been 
marching forward: (1) in worshiping at the shrine of our ancestors 
the common law has ignored the industrial revolution and the rise 
of social classes, and has forced a yoke of slavery upon the laboring 
classes in the name of freedom of contract and the protection of life, 
liberty, and property; (2) in obeying precedent the common law 
has conferred wealth and power upon those “that hath’’, while from 
those who have not worldly goods it has taken away health, honor, 
and happiness, also; (3) for the sake of maintaining a logical 
consistency with the past it has turned a deaf ear to the 
anguished appeals of widows and orphans and has ruthlessly 
brushed aside as irrelevant the most tender human relationships; 
(4) in its servility to custom the common law has judged present 
litigants by archaic standards and hence sets a trap to catch those 
who are not schooled in the standards of the Middle Ages; (5) in 
its obstinate reverence for the wig and ermine it has refused to 
follow the lead of millinery and adopt new styles to please the 
modern desire for change; (6) in order to maintain its traditional 
select position, it has refused to scrap its obsolescent machinery or 
to discharge its host of feudal retainers, and it has thereby withheld 
the benefits of litigation from the poor and weakened their respect 
for law and order; (7) in following the rule-of-thumb methods of 
the Middle Ages the common law has so often failed to heed the 
teachings of modern science in the fielés of government, psychology, 
medicine, and sociology that it has become a museum of exploded 
theories. Finally, to cap the climax to all this mummery, the 
whole system of common law has been put together on an utterly 
fictitious theory. ‘These are the grave offenses of which the com- 
mon law stands charged, and they are all based upon one major 
premise: ‘The common law is an iron standard which never 
changes. It received its character trom the Middle Ages, which 
conceived of law in absolute and unchanging terms. Immutability 
has been its dominant note ever since, and this immutability is the 
source of all its evils.” 

The number and gravity of these charges put a heavy burden of 
proof upon the common law. It must now justify in no uncertain 
terms its very right to exist. The fundamental assumptions which 
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justify the law as a matter of course to the bench and bar must now 
be exhibited to the public to allay the angry murmuring. The 
philosophy that runs through thousands of learned opinions must 
be distilled from the concrete applications in particular cases in 
order that the masses may understand the reasons that justify the 
common law. Even though this statement of legal doctrine be 
condensed and shorn of its concrete applications, even though the 
defense of the common law be a generalization without the vivid 
cumulative force that is added by the knowledge of specific cases, 
it is better probably for the layman to see through a smoked glass 
darkly than not to see at all. 


II. REASONS WHY THE BENEFITS OF THE STABLE COMMON LAW ARE 
NOT BETTER UNDERSTOOD 


The common law must plead guilty to a charge of conservatism, 
but its apologists insist that the conservatism that results from 
following precedents is not an unmixed evil. The charges just 
made’ against the legal system are mainly true, but they tell only 
part of the story. The final judgment in the case of the people 
versus the common law must be deferred until the defense has had 
an opportunity to display the bright side of conservatism. 

Since the attack upon the common law is a summation of a 
great many cases of individual hardship that have resulted from an 
unswerving devotion to ancient custom, the defense of the common 
law should likewise consist of an accumulation of cases of individual 
gain through the maintenance of settled rules of law. There is one 
striking difference, however, between the attack and the defense. 
The wounds inflicted by the common law strike particular indi- 
viduals directly, while the blessings conferred by the common law 
flow from the general social reservoir that is acceptea by the mul- 
titude as a gift from Heaven. The disadvantages of the common 
law are measured by a direct pecuniary loss or by a definite prohi- 
bition of an attempted act. The advantages of the common law 
are unapportioned; they benefit the individual only through the 
medium of certain fundamental institutions, which are usually 


t Supra, pp. 172-177. 
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accepted as a part of our physical environment. The effect of the 
common law in checking objective action is easily seen and criti- 
cized, but the effect of the common law in touching the springs of 
human action is not easily seen and is consequently not generally 
commended. The urgent need of making a defense for the common 
law arises out of the fact that arguments in its favor do not lie upon 
the surface and hence may be overlooked. 

The common law thus has two sides, one of which is easily seen 
and the other of which is often obscured. The side that is easily 
seen is the individual hardship thrust upon the losing party to a 
suit; the side that is not easily seen is the social consequence of 
the decision in a particular case. What is not easily seen is that 
a judicial decision does not spend its force upon the actual litigants, 
but that it extends to a wide social area, that the whole business 
world relies upon the decisions of concrete cases to furnish a guide 
to future action, and that, in consequence, if the concrete cases are 
decided upon the personal histories of the parties to the case with- 
out reference to any external standards, business men are forced 
to leap in the dark. Thus the side of the common law that is 
obscured from view is the necessity of developing logical consistency 
at the expense of a certain amount of hardship in individual cases, 
so that the law will be, not a mere lottery, but a basis for careful 
calculation. 

If it were possible to reduce subjective states of mind to a defi- 
nite objective scale, then it might be feasible to consider the per- 
sonal idiosyncracies of the litigants. Although states of mind are 
just as tangible and real, if not more so, than anything in the physi- 
cal world, the difficulty of measuring their content by an objective 
scale prevents their adoption as a social norm of conduct. Chief 
Justice Brian, a famous jurist of mediaeval England, declared that 
the devil himself knoweth not the thought of man. The psycho- 
logical laboratory has made considerable progress since then, but 
a federal judge’ in the year 1917 is still forced to concede that 
“science has not yet found a process by which to open the skull 
of a crooked lawyer to determine the mental processes of the brain.” 

* Newspaper report of statement of Judge Landis during an informal hearing 
before the federal court in Chicago. 
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The only alternative to allowing men to be the judges of their own 
cases is to devise some objective means of evaluating their conduct. 
Following a definite legal path is the only method that prevents an 
unrestricted reign of personal prejudices and emotions. 

Thus far the writer has attempted to show how the common law 
fell from grace and the reasons for the present attack upon it. He 
has sought to explain further why the value of a stable common law 
is not readily appreciated. The rest of this section will be devoted 
to a discussion of the benefits of the common law that have been 
labeled the ‘‘economic function of the common law.” 


Ill. THE ECONOMIC FUNCTION OF THE COMMON LAW 


The stability of the common law aids the present competitive 
organization of society in two fundamental ways: First, it guar- 
antees that the legal factors in a business situation will remain con- 
stant during the period of carrying out any given undertaking, and, 
secondly, it serves clear notice upon business men as to what will 
be the legal consequences of any proposed action. These services 
may seem trivial at first blush; but a little examination will show 
that they furnish the basis for our present industrial mechanism, 
with its wonderful specialization of parts and powerful motive 
force. It is almost needless to add that the specialization and 
intensity of effort thus made possible by the common law has enor- 
mously increased the efficiency of production. The method by 
which this social gain has been realized through a conservative legal 
system is certainly worth investigating. 

The first economic function of the common law closely resembles 
the function of money as a standard of deferred payments. It 
assures men who are about to make contracts or buy property that 
the same legal conditions which existed at the time the contract or 
sale was made will continue to exist throughout the whole period 
of time in which the bargaining parties are interested. The value 
of fixed legal standards can be shown by reference to their service, 
first, in preserving property rights, and, secondly, in maintaining the 
obligation of contracts. 

The economic importance of the stability of property rights —The 
institution of private property with all its attendant benefits is 
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directly dependent upon an unchanging common law.’ Private 
property consists of a bundle of rights whose size is increased or 
diminished by a change in the course of judicial decisions. The 
common notion that the ownership of land or goods is determined 
by physical laws irrespective of the views or opinions of courts is 
the result of a profound ignorance of the character of property 
rights. Asa matter of fact the right of ownership in the most tan- 
gible object of property may slip through one’s fingers or evaporate 
overnight as a result of a judgment in a case not directly involving 
the property it so mysteriously affects. While the actual goods 
themselves do not take wings, the right to control those goods may 
thus suddenly be transferred to another. 

The methods by which private-property rights are affected by 
the legal system are legion. Seizure of property rights in excep- 
tional cases is allowed even by the conservative common law. The 
most obvious is the appropriation of the whole right of ownership 
by the state or a public-utility corporation under the right of emi- 
nent domain. Since just compensation is made for property thus 
taken, the person whose property is seized has no financial griev- 
ance, but his absolute right of dominion over an object for which he 
may have formed a sentimental attachment is no less seriously inter- 
fered with.? Hardly less direct than this seizure under the right of 
eminent domain is the seizure of land for non-payment of taxes. 
Still the point has not been reached where property is taken without 
an equivalent being paid; for the landowner has had full opportu- 
nity to reclaim his land by paying the taxes. While an unchanging 
legal system thus allows a forfeiture of private rights in the public 
interest, it normally provides for compensation, and hence does not 
disturb pecuniary values or increase the hazards of trade. 

The stable common law, however, goes farther and even recog- 
nizes a method by which a man’s entire interest in goods may be 
destroyed without any payment in return. The dynamiting of 

* For a full statement of the benefits of private property see W. H. Hamilton, 
Current Economic Problems (University of Chicago Press, 1915), pp. 666-68. (“My 
Apology,” by P. Property.) 

?In the present war private dominion over property may be superseded by gov- 
ernment control in a great many instances. Cf. Moulton, “Industrial Conscription,” 
Journal of Political Economy, XXV (1917), 917. 
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buildings to stop the progress of a great fire, the killing of diseased 
stock, the destruction of gambling devices, the tearing down of 
dangerous structures, are all examples of confiscation of property. 
The legitimate exercise of this extraordinary power is always con- 
fined to cases where important public interests are threatened by a 
relatively minor individual interest, and the cases themselves 
usually arise out of emergencies created by great fires or epidemics. 
Where the impairment of the stability of some property rights thus 
affords protection to property of far greater value than that 
destroyed, or where the destruction of property is necessary to 
safeguard health, morals, or life, the sacrifice of property is clearly 
justified under any legal system. 

Thus far we have mentioned only the phases of the method of 
seizing property that are incidental to the performance of very use- 
ful, if not vital, social functions. It may be that even these—the 
right of eminent domain and the police power—work some injus- 
tice, but it is trivial compared to the harm that would be occasioned 
by capricious courts. Where the open and direct appropriation of 
rights of ownership with compensation slays its tens, the secret 
undermining by court decisions would slay its thousands if given 
the opportunity. To one case where the whole property interest 
is commandeered for a public purpose, there are a great many where 
it is more or less secretly nibbled away for no purpose at all. It is, 
moreover, the seizure of property that comes as a by-product of 
changing laws that has the most harmful effect on the pecuniary 
system. The destruction of property rights without notice and 
without compensation, whether upon a large scale or upon a small 
scale, cannot fail to increase the risks of doing business, and dis- 
courage men from undertaking new enterprises. 

The harm of changing laws consists of the destruction of vested 
rights. The value of property rights in land or goods is dependent 
upon a large number of legal decisions affecting the manner of using 
the property, not to mention the decisions upon which the chain of 
title depends. A settled line of decisions may restrain any one man 
from establishing a tannery in the midst of a residence section. 
Relying upon these decisions, people invest in land in that neighbor- 
hood and pay the price which land free from the noises and odors 
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of a tannery would be worth. If some judge now decides that ideal 
justice to a very worthy tanner demands the reversal of the old line 
of cases, part of the property of every other landowner in the 
neighborhood would be immediately confiscated. Thus any change 
in the decisions regulating the use to which land may be put, 
whether it be the prohibition of its use for saloon purposes, the 
regulation of the price of service of a heavy investment of fixed 
capital that has been sunk into it, the limitation of the height of 
buildings that may be erected upon it, or the control of the character 
of the neighborhood in which it is located, produces a corresponding 
change in the value of the land. The value of property thus 
expands and contracts with the changes in laws which seem at first 
to have little connection with property rights." 

The most deadly menace to the security of property values, 
however, fortunately has not yet made its appearance on any exten- 
sive scale, but its possibility is vividly suggested by the proposals 
of some of the opponents of a stable legal system. If the tinkering 
with ancient custom proceeded to the extent of changing the formal 
requisites of a deed, the capacity of parties to make contracts, the 
length of the period of the statute of limitations, and many other 
seemingly minor appendages of our legal system, the effect would 
be to break an ancient link in many chains of title and thereby 
change the ownership of a vast amount of property arbitrarily.2, A 
sudden reversal of a long line of decisions by a common-law judge 
would have this retroactive effect because of the theory that the 
very latest decision announces what has always been the law. So 
deeply is this fictitious theory imbedded in the common law that 

* The possibility of a loss of property rights through a change in legal decisions 
will increase the risk of doing business only when the change in the law comes out of 
a clear sky without any preceding social changes. Where property values decline 
because of the gradual influx of manufacturing plants, or because of a slow change in 


social conditions due to any one of a great variety of reasons, a decision which would 
recognize this changed situation should not be blamed for the loss that has resulted. 

2 There is one limitation on the extent of the retroactive operation of a decision 
according to the principle of res judicata; a case once decided by a court can never be 
tried over again by the same parties. Hence no change in decisions can overturn an 
identical case previously decided. The principle of res judicata, however, does not 
prevent new parties from suing to get the benefit of the reversal of precedents. 
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it could be eradicated only with the greatest difficulty. While some 
courts have already discarded the doctrine that common-law deci- 
sions are only evidence of an ideal and immutable system of natural 
law, many other courts still retain it and will continue to do so for 
many years. Only by demolishing the common law, root and 
branch, a proceeding that would certainly destroy property rights 
on a vast scale, could we completely rid ourselves of the retroactive 
element in the common law. We must therefore accept the situa- 
tion as we find it and count the cost of reversing decisions affecting 
the mode of transferring title to property. 

The cost of confiscating property can be computed in definite 
terms. Whether the confiscation be the high-handed act of a de 
acto government, or the by-product of changing the common law, 
society must eventually pay the bill. The first loss falls upon some 
individual whom blind luck has selected to be the victim. This 
unfortunate sees the property which he had schemed and toiled to 
obtain and upon the expectation of which he had adjusted his 
standard of living, incurred obligations, and made plans for his chil- 
dren and grandchildren, suddenly torn from his grasp by a decision 
of court to the effect that his title is void for want of some require- 
ment hitherto considered unnecessary. The sense of injustice 
which this deprivation arouses in the heart of the loser is kindled 
to highest pitch by the knowledge that this property will probably 
go to someone who neither deserved nor expected such a windfall. 
The subsequent career of the victim of unstable laws is over- 
shadowed by the bitter lesson that thrift and foresight did not pay 
him and that his hard work earned no sure reward. This story is 
repeated with greater or less emotional stress whenever the private 
property of any man is either consumed or whittled away by an 
unexpected change in law. This disastrous effect upon the morale 
of the individual is intensified by its communication to others. 
Other men are bound to draw the moral from the lesson, and like 
a contagion the fever of speculation sweeps through the country. 

The sudden reversal of fortunes by any capricious circumstance 
is bound to discourage thrift and encourage profligate living, and 
the shifting of property lines by court decision is no exception to 
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the general rule. All the members of society learn from the smart- 
ing of the individual who has suffered what to avoid in the future, 
and the certainty that some individuals have suffered because legal 
standards have been freely overturned in the past will teach every- 
one to regard the future as an uncertain quantity. Consequently 
the individual who is about to decide between the present consump- 
tion of his wealth and saving for the future will decide to eat, 
drink, and be merry today rather than deny himself for a very 
uncertain tomorrow. Moreover, the increase in wasteful consump- 
tion has an unfortunate reaction upon production. When the 
rewards of abstinence are found to turn to ashes, the winning of 
wealth by patient plodding will be abandoned in favor of a get- 
rich-quick philosophy. For just as a stable legal system encourages 
men to base their hopes of wealth-getting upon scientific calculation, 
so an unstable legal system of the frontier type encourages a reck- 
less gambling spirit that prompts the individual to seek his fortune 
by despoiling others without making any net addition to the wealth 
of society. Thus the initial uncertainty due to changing laws is 
greatly accentuated by the breakdown of productive habits, and 
the shifting of many men from the ranks of productive laborers to 
the ranks of those who live by preying upon productive laborers. 
If the reader doubts this blighting effect of unstable laws upon 
thrift and industry, he need but turn his eyes to Mexico and see 
enacted there the peril of a changing legal system, or read in the 
confiscation of the crown lands of Russia the story of demoraliza- 
tion attending a violent revolution in property rights.’ 

The gain of a stable common law, or the cost of unstable laws, 
has not yet been translated from the subjective cost to objective 
fact. ‘The psychological effect has not yet been registered in our 
pecuniary system. The connection between the security of prop- 
erty and the efficiency of industrial society is none the less vital 
because it arises from the mental attitudes of men. In a system 
of private-exchange co-operation which depends upon the volun- 

t During the Diaz régime, when stable legal conditions were maintained, large 
amounts of foreign capital were invested in Mexico, but during the shifting state of 
affairs that has followed Diaz, not only has there been an abrupt falling off in the 
influx of new capital, but doubtless much of the capital already invested has been 


withdrawn. 
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tary action of individuals to furnish the motive power, states of 
mind are of the highest importance. Freedom from worry over a 
threatened loss of all one’s worldly goods is necessary to secure the 
undivided energy and attention of labor. The assurance that 
property rights in great investments of fixed capital will be kept 
inviolate is essential before men will make the mental resolve to 
transfer their goods from the monetary form, that can be easily 
protected from legal attachment, into a form that can be easily 
seized. The psychological determination to save for the future is 
a prerequisite to capital accumulation, to a wise conservation of 
natural resources, and to a careful development of earning capacity 
on the part of laborers. These are all states of mind, but they are 
directly responsible for the upkeep of the land, labor, and capital 
that furnish the sinews for war and for peace.* 

Economic importance of the stability of contract rights Stability 
of law is no less valuable in the case of contract than in property 
rights. Practically all of the arguments made in favor of securing 
the ownership of goods apply here with almost equal force. Busi- 
ness men stake large sums of money and large property interests 
upon the faithful performance of contracts, and they implicitly rely 
upon a return of an equivalent at the end of the contract period. 
Let the laws of contract vary so that men originally bound under 
contract could later escape, and mankind would be astounded at 
the remarkable change that would come over the business world. 

In an age of specialization the importance of stable laws of con- 
tract cannot be overestimated. The relationships between all the 
complex parts of our modern-exchange society are fixed by con- 
tracts, and the duty of each specialist is thereby defined so that 
every man knows what part he must do himself and what part he 
can expect others todo. The success of our system of co-operation 
depends upon the certainty with which one man can rely upon the 
co-operation of another to do his part, and if changing laws of con- 
tract permit one man to slip out of a binding obligation the work 


‘ A feeling of uncertainty caused by a situation very similar to that of a changing 
legal system—the proposal to change the standard of value by adopting bimetallism— 
led to the return of $300,000,000 of American securities by foreigners during 1893 and 
the early part of 1894 and perhaps also checked the new purchases of our securities 
that normally have been made.—Report of the Indianapolis Monetary Commission 
(1898), p. 438, cited in Moulton, Money and Banking (1916), p. 234. 
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of every other man dependent upon the defaulting worker is hin- 
dered. Since the advantages of large-scale production cannot be 
obtained by one man alone, the conditions enabling many men to 
combine their efforts must be made easy and safe. The entrepre- 
neur will not undertake even a small business unless he can exercise 
the power of coercion of the obligation of contracts to compel land- 
lords, laborers, and capitalists to furnish their services. Similarly 
one kind of labor looks to the promise of another kind of labor, and 
one business house relies upon a contract with the producer of raw 
materials to furnish the means of production and turns to those 
who have contracted for the finished products to take the output 
when it is ready. A commercial house is dependent upon contracts 
made with banks, railroads, and commission houses to keep it in 
touch with the arteries of trade. In short the great degree to which 
interdependence and co-operation have been carried in the business 
world has been made possible by unvarying laws of contract. If 
these laws were free to change at the dictates of sentiment, society 
would inevitably relapse into the handicraft stage, because, if it 
could not have the power of contractual obligation to enforce the 
services of the neighbors upon which it depended for its very means 
of subsistence, each household would have to be self-sufficient.’ 
Credit is founded upon a stable legal system.—The value of un- 
changing laws is reflected in the present economic order in many 
angles. The whole mechanism of credit is built upon stable laws 
of contract and property. Not only is the psychology of thrift and 
calculation necessary for the development of a credit economy, but 
the giving of credit directly rests upon the assurance that contract 
and property rights will not vary during the period for which credit 
is extended. Credit is advanced chiefly upon reliance of the debt- 
or’s title to goods and upon the success of the debtor’s business and 
his reputation for sound business judgment. If arbitrary legal 
forces suddenly divest the debtor of title to goods at one blow, the 
whole basis of credit is shattered. The goods which are relied upon 
to pay the debt are suddenly thrown out of reach, the elements of 
* The importance of stable laws of contract is recognized by the Constitution 
of the United States, art. i, sec. 10; this nullifies statutes which would change the 


obligation of contracts, but cannot prevent the impairment of contracts that might 
be brought about by court decisions. 
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sound business judgment based upon rational calculation are ren- 
dered worthless, and business success, which is the product of sound 
business judgment, is likewise destroyed. Credit depends upon 
economic morale, and that is largely bolstered up by the security 
of property and contract rights. There can be little doubt, there- 
fore, that the whole credit mechanism of our society would snap 
with the first suspicion of any wide confiscation of property, whether 
it was brought about by sheer robbery or through the more polite 
medium of the reversal of precedents. Thus the effect of unstable 
laws would be to put us back into the dark ages of industry. 

The economic importance of certainty as to what the law is.— 
The first effect of the stability of the common law is to maintain 
the same legal conditions throughout a given period. The second 
effect of stability is to throw a searchlight upon the common law 
so that every layman can understand it. Common-law decisions 
leave tracks in the legal wilderness. If these tracks establish a 
beaten trail by the constant traveling over the same route, the 
public has no difficulty in following, just as by constant repetition 
an old principle wears a pathway in our mental processes, so that 
obedience to it becomes instinctive. 

The necessity for a definite knowledge of what is legal becomes 
increasingly important with the growing interdependence of modern 
industrial society. Even as rational economic judgment depends 
upon the tagging of every commodity with a definite price, so it also 
depends upon the tagging of every act with a definite legal value. 
The complexity of our present social relationships emphasizes the 
fact that the social rights and duties of individuals are not pre- 
scribed by physical laws. There are so many factors in the physical 
chain of causation that might be charged with entire responsibility 
for the consequences of a given act that all responsibility would be 
continually shifted unless some well-established law definitely dis- 
criminated between the various elements, imputing blame to some 
and releasing others from all liability. Neither the physical char- 
acter of the act nor the intent wholly governs to fix the legal judg- 
ment. The intentional killing of a human being by another human 
being is in one case murder in the first degree, in another case man- 
slaughter, in another case justifiable homicide, in another case the 
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execution of a duty imposed by law against a condemned criminal 
or a public enemy. In all of these cases the physical act may have 
been the same and the evil intent the same, yet the legal conse- 
quences that attach differ widely. Similarly an individual must 
pay damages for some acts of his that are prompted by benevolent 
motives; he may be relieved of all blame in other cases where he 
acted with most vicious motives. There is no certain standard that 
can be instinctively applied. The individual must be able to look 
to the valuation placed on his acts by the wider social standard 
afforded by a stable legal system. 

There is all the more need for definite legal evaluation of conduct 
because of the great distance both in space and time which separates 
the original act from its ultimate effects. The events started in 
motion by a single volitional act are so far-reaching, they com- 
municate with so many phases of human life, that no man can pre- 
dict with absolute certainty what will be the end. A defectively 
constructed engine may ultimately cause the death of a score of 
workmen; a hidden flaw in a steel rail may cause a train-wreck. 
How far down the sequence of events will responsibility be carried ? 
When may a man be assured that he will not be brought face to 
face with the forgotten consequences of an act of long ago? Here 
is shown the definite need for a standard of legal values which will 
clearly set forth the final verdict that will be passed in the future 
upon an act of today. 

Certainty as to what is legal is thus necessary to secure the incen- 
tives for progressive action upon which the movement of our 
pecuniary society depends. The fear of unforeseeable penalties will 
depress individual initiative and therefore stop the dynamos that 
furnish energy to move the wheels of our industrial mechanism. 
Unless business men can estimate the costs they will not venture 
upon new enterprises. They hesitate to assume large contingent 
liabilities, which may be only clouds and which are yet always 
potentially dangerous." They insist upon knowing what will happen 
if they take a certain step, how it will be appraised by law, what the 
moral reaction of the community will be, and what it will cost them 

* The attractiveness of the corporation as a form of business enterprise has been 


largely due to the fact that it substituted a definite, limited liability for the uncertain 
and unlimited liability of the partnership. 
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inmoney. Upon these criteria they base their judgments, and with- 
out them they would be at sea without chart or compass. The 
results of action may be realized in the far-distant future or at a 
distant place, but the business man demands that his liability for 
those results be fixed here and now. He looks to stable legal 
standards to furnish him with this information.’ 

A definite system of legal values thus stimulates the kind of 
activity which society deems desirable. It also depresses another 
kind of activity which society deems undesirable. Regardless of 
one’s theory of the cause of criminality, it can hardly be denied that 
the rigorous enforcement of a definite set of penalties prescribed by 
the criminal law has a deterrent effect upon crime. Even though 
criminals be the products of bad social conditions for which they 
are not personally responsible, they nevertheless weigh the pros- 
pective gains of the crime with the risk of detection and the proba- 
bility that punishment will be sure and swift. The very definite- 
ness of a harsh legal penalty tends to eliminate perverted activities. 
To the prisoner who complained of the harshness of the English 
law which made horse-stealing a capital offense, the judge on the 
King’s Bench replied that men were hanged in England, not because 
they stole horses, but in order that horses might not be stolen in 
England. Thus an unchanging criminal law reduces the sum the 
business world must pay for burglary insurance. 

Business men not only look to law to define the consequences of 
their own activity, but expect the law to furnish the standards with 
which to measure the conduct of others with whom they have deal- 
ings. It is at least as important for entrepreneurs to know upon 
what terms they can hold others to account as it is for them to 
understand the nature of their own liability. If business men were 
bound to ascertain at their peril the secret intentions of their cus- 
tomers with regard to contracts of sale, and if the whimsical notions 
of every individual who bought goods were allowed to fix the terms 
of a bargain, there would be very little business transacted. Stand- 
ards of legal value, however, reduce all of these eccentricities to a 
common denominator or social norm of conduct which overrides 

* Business men prefer a stable legal system which is inherently vicious to an 


unstable legal system which is otherwise meritorious, because they can insure or make 
special contracts to avoid objectionable consequences. 
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the individual theories of justice or the hidden purpose of a party 
to a contract. Contracts are made and interpreted, not according 
to the subjective intent of the parties, but according to the common 
meaning of their words and actions. The authority of an agent to 
act for his principal is not determined by the secret instructions that 
were whispered between the two, but by the interpretation which 
ordinary men would place upon their outward dealings with each 
other. Men are not liable for negligence according to their own 
lights, but according to the social average conduct of a representa- 
tive citizen under like circumstances. The measure of damages is 
the pecuniary loss determined by the price mechanism, not the 
unusual loss which the individual may claim he suffered because of 
his extreme nervousness, or loss of opportunity not capable of being 
evaluated on the market. Standards of legal value thus tend to 
conform in many cases to the community standards or to the ideas 
and modes of living that pass current throughout the group. 
Familiar standards are thus set at a level which nearly all can 
attain, and knowledge of these community habits becomes a part 
of one’s social inheritance. 

Convenient business forms are furnished by a stable legal system.— 
The common law has further adapted itself to the needs of com- 
merce by evolving stock forms which have a well-recognized sig- 
nificance in the business world. Where the requirements of com- 
merce have demanded legal instruments that would pass readily 
from hand to hand, the common law has supplied the need by the 
use of stereotyped forms, which carry a definite meaning to every 
layman by virtue of their constant use. When the cumbersome 
methods of the early law clogged the rapid movement of goods, the 
customs of the law merchant were made a part of the common law. 
The necessity of examining the title of the vendor of a chattel was 
abrogated to the extent of allowing a bona fide purchaser of a bill 
or note to hold prior parties on the instrument. In many other 
fields the sharp edges of old legal standards have been worn off by 
the necessities of trade. The law furnishes blank forms which 
allow laymen to transfer title to their property without bothering 
to investigate the legal phraseology necessary to accomplish their 
purpose. The common law further recognizes de facto rights and 
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institutions in order to meet the everyday needs of business men. 
It is not necessary for shippers to read the charters of a dozen rail- 
roads and the corporation statutes of a dozen states before they 
can safely decide to ship goods across the continent. A man who 
wants to bid on property at a sheriff’s sale need not investigate the 
ballots which elected the sheriff before he can safely buy. In both 
cases men are protected in their dealings with corporations and 
officers who appear before the world with all the semblance of legal 
authority. The validity of a vast number of business transactions 
therefore depends, not upon the ultimate facts deposited in some 
office or not revealed explicitly at all, but upon the average social 
conception of these ultimate facts. Thus the calculations of entre- 
preneurs are not upset by hidden perils or by odd or unusual indi- 
viduals, but they can deal with all on the assumption that they 
conform to the average type, unless there are special facts to put 
them on guard. All these things are possible because the common 
law develops some settled rules until they crystallize into routine 
forms. 

The pecuniary value of stable laws.—In a summary of the eco- 
nomic function of law the gains of a stable legal system, or rather 
the losses that would accrue from the lack of a stable legal system, 
can be measured in the standards of the business world. State- 
ments of profit and loss, financial statements, and bank balances 
comprise the cold logic that sways the judgment of captains of 
industry. Therefore, in these very terms we shall address them; 
the ledgers of the pecuniary calculus shall prove our case. That 
manufacturing costs would mount upward with the decline of 
specialization carries its own proof. No statistical demonstration 
is needed to convince us that the greater the element of risk the 
greater the cost of insurance, or the greater the profits that must 
be paid to cover the extra hazard. It is wholly evident that even 
the legal expenses of business would increase proportionately with 
the uncertainty of law. Yet it can scarcely be doubted that the abo- 
lition of stable laws would cause a decline in specialization and an 
increase in the risks of doing business. The exact cost society would 
pay for a sentimental administration of justice—each case on its 
merits—can be computed only when we know to what extent the 
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conservatism of law will be uprooted. If the changes were rela- 
tively small or tempered to the spirit of the times, the shrinkage in 
capital values might be correspondingly low; but let the changes 
be relatively large and made without thought of the social tempera- 
ment, and the shrinkage in capital values may well exceed the figures 
of a war appropriation. 

The value of a stable legal system to the laboring classes —The 
moral of this lesson for the laboring masses is still untold. If the 
shrinkage in property values resulting from unstable laws were 
lopped from huge fortunes, if the blow to industry fell chiefly upon 
the idle rich, the poor would not need to heed this warning. Such, 
however, is not the case. Situations of uncertainty and wild specu- 
lation are the very conditions out of which great fortunes emerge. 
Large profits go to the few when great wars and crises produce sud- 
den changes in demand, or when a great revolution produces a 
shifting of property lines. As interest rates shoot upward because 
of the lessened supply of capital, production is curtailed, and the 
demand for labor declines. As panic and wild speculation succeed 
the steady rhythm of industry, factories close down, and with their 
close go opportunities for the employment of labor. Unemploy- 
ment increases among the laboring population and actual starvation 
threatens the submerged tenth. Discontent is stilled by the hope- 
lessness of the situation and by the knowledge that there is no firm 
hand capable of bringing order out of the chaos. Since the size of 
families is largest where the opportunities for self-improvement and 
healthy recreation are the least, it may be that this very despair of 
ever becoming economically independent, together with the igno- 
rance, shiftlessness, and intemperance that arise from unstable con- 
ditions, drives the poor to seek early marriage and large families as 
the only pleasures within their means, so that the only source of 
joy in their sodden lives may become the very means of depressing 
the wages and living conditions of their offspring to even lower 
levels, and thereby make possible a progressive degradation of the 
masses, until they sink to the level of the pauperized millions of 
China and India. Thus, finally, by a long and roundabout process 
the lesson would be brought home to the common people that stable 
laws had yielded benefits, although these benefits were formerly 
concealed in the smooth working of the industrial mechanism. 
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IV. RECONCILIATION OF THE ATTACK AND DEFENSE OF THE 
COMMON LAW 

At the outset of this last section a dilemma presents itself. On 
the one hand we have seen the common law criticized for holding 
back progressive movements of great value. To give full faith and 
credit to this criticism would mean the abolition of stable laws. 
On the other hand we have seen the advantages of a stable legal 
system. To give full opportunity for the complete realization of 
these advantages would mean that the common law would stand 
still indefinitely. Obviously we must escape the sharp points of 
the two horns of the dilemma by choosing a middle ground. The 
first step in that direction may be taken by recognizing that the 
common law must change to some extent; that the fiction of the 
absolute immutability of the common law is not true to fact or de- 
sirable if it were true. As a matter of fact the common law is 
changing every day, although the method by which the change is 
effected may not he generally understood. 

The real elasticity of any law, whether it be statute or common 
law, is concealed from view by the rigidity of its outward form. 
Lawyers and laymen alike are prone to think that a legal rule con- 
veys definite rights of fixed magnitude throughout all the ages. 
The man on the street is likely to think of a clause of the Constitu- 
tion of the United States as an absolute, unvarying entity, just as 
he is likely to think that a dollar is of unchanging value. In fact 
the actual content of laws changes even as the purchasing power of 
the dollar shrinks or increases. In laws which are stated in most 
absolute terms, there is a surprising degree of elasticity. The re- 
quirement that no person shall be deprived of life, liberty, or property 
without due process of law is couched in the phraseology of natural 
rights, yet every generation has different conceptions as to what 
process is due process and what is meant by “life, liberty, and 
property.” Even the meaning of a clear and unambiguous statute 
changes with subtle changes in dictionary interpretations of word 
connotations despite conscious attempts on the part of the law to 
preserve the original sense of the statute. Precedents which are 
clearly contradictory to the spirit of the times are whittled away by 
a minute search for technical reasons for distinguishing them from 
the class of cases to which they really belong. 
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The presumptions of law are invented in favor of change, and 
these presumptions are likewise an insuperable handicap to an old 
precedent where the evidence of witnesses cannot be obtained. 
There are remarkable differences between the size of the bundle of 
rights conferred by a liberal construction of a statute compared with 
the size of the bundle of rights conferred by a strict construction of 
the same statute. Judges are instructed by the theory of the com- 
mon law to construe liberally statutes in favor of common usage, and 
to construe strictly statutes in derogation of that common usage. 
Thus a change in face of the average standards of the community 
is resisted to the uttermost, while a statute designed to bring the 
common law in line with the development of community standards 
is aided in every possible way. ‘There is also a growing tendency 
in the common law to limit the field of absolute rights whose con- 
tent is not supposed to vary from one generation to another and to 
bring new cases that arise out of new relationships within the scope 
of relative rights and privileges. 

If the most absolute laws are thus subject to subtle change, what 
can be expected of laws which expressly adopt the community 
standard, such as laws depending upon “reasonable care,”’ “equity 
and good conscience,” and “‘the prudence an ordinary, reasonable 
man would exercise under the same circumstances”? What is to 
be said of laws that are so indefinitely stated that the courts can 
select the interpretation that most nearly accords with the com- 
munity standard that happens to prevail at the time? A statute 
which the court said could be interpreted by a hundred different 
judges in a hundred different ways’ could surely be made to fit the 
exigencies of any social situation. What, moreover, is to be said 
of the function of juries in directing the course of development of 
the common law? When the counsel can submit barely enough 
legal evidence to get his case before the jury, the case will then be 
decided according to the jury’s notion of who should get the ver- 
dict, sometimes with scant respect to the judge’s instructions on the 
law. Thus there is opportunity for reading into the practical 
administration of justice many of the community ideals that may 
be at variance with the common law or the written statutory law. 


* Whitney v. Turley (1842) (Dallas, Texas), p. 453. 
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The unwritten law not only plays a réle in the present evaluation 
of conduct outside of the courts, but it has a tendency to shape the 
course of future cases and future statutes. 

Thus in the very process of internal change the common law 
maintains the outward show of uniformity and absoluteness. 
Judges will not admit that the law has changed; new conditions 
merely enforced fresh applications of old rules. Trial without a 
jury may be due process at one place or time, while it is an indis- 
pensable requisite under different conditions. A landowner has 
a right to pure air, but the “pure air” of a factory town 
would have been an intolerable nuisance when that same com- 
munity was a frontier town. In other cases a pretense of following 
the law is made camouflage for acts departing from it. Only a 
lawyer can appreciate the nicety of the distinction between saying 
in one breath that no action to transfer title to land in Ireland can 
ever be maintained in England, and saying in the next breath that 
a court in England exercising equitable powers can nevertheless 
compel an Irish landowner temporarily residing in England to 
transfer title to his land at the order of the English court.t The 
legal reason is that the one is an action im rem, which can be main- 
tained only by a court having jurisdiction of the thing, the land in 
this case, and the other is an action im personam, which can be main- 
tained by a court having jurisdiction of the person of the owner. 
Such distinctions mean little to the layman, for it is a contradiction 
in terms to say that a man has an absolute right of property, but 
that he can be compelled to give it up. Such is the method by 
which the common law has worked around the harshness of follow- 
ing absolute principles when the balance of convenience turned 
against their unrestricted use. 

There is a vital difference between the internal evolution of the 
common law and a violent revolution by statutory change which 
breaks down settled rules with such gusto that the whole commu- 
nity is aware of the change. The one process is peaceful; it does 
not arouse animosities nor rub salt in the wounds it inflicts; and 
herein lies its great virtue from an economic standpoint. Quiet 

* Carteret v. Petty, 2 Swanston 323, Note (a) (1675); Ames Cases in Equity Juris- 
diction, p. 21. 
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change within the common law itself does not disturb public con- 
fidence in the mechanism of credit to any great extent; it does not 
give rise to vague apprehensions of greater damage to property and 
contract rights than it has actually inflicted, and hence does not 
increase the element of risk and lessen the degree of specialization 
any more than could have been helped. The secret of the success 
of securing a change in the common law without open show of force 
lies in the very fundamental facts that we have previously con- 
sidered, namely, that stable laws perform their economic functions 
mainly through their influence upon the psychology of men. It is 
not so much the actual loss of property rights through changing 
laws that is to be deplored as the inhibition of habits of thrift, 
industry, and initiative that results from such a loss. By covering 
up or concealing the amount of the actual loss of property the bad 
after-effects can be reduced to the minimum. In doing this no 
great wrong is committed, for the loss of vested rights is after all 
largely a psychological matter, and the hardship to the individual 
is chiefly registered in the shock to settled habits of living or in the 
sense of deprivation: If the old rules are quietly or gradually 
changed, much of this sense of loss is alleviated, if not altogether 
prevented. Time is allowed for the adjustment to the new state 
of things. Furthermore, as a matter of making progressive ideals 
a practical success, this touch of diplomacy is of great importance. 
Communities are made up of conservatives as well as radicals, 
sometimes in fairly equal proportions, and it is not easily possible 
to secure a law which openly flies in the face of the traditions, habits, 
and prejudices of any substantial minority. 

A policy of encouraging subtle changes in laws may be con- 
demned as Machiavellian and as a secret and insidious plot which 
would strike every honest man with the terror of the silent sapping 
away of his resources. Some may think it has the objections of 
legislative jokers, the German spy system, and sabotage all rolled 
into one. The process of the growth of the common law is not so 
diabolical, however, because the change is neither made by nor for 
the benefit of any autocracy, but is made by the masses for their 
own benefit. It is simply a question of accomplishing very neces- 
sary changes in the least harmful way. It is the necessary com- 
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promise that will retain as many of the economic benefits of the 
common law as possible without sacrificing the legitimate interests 
that are being hurt by that common law. Some vested rights must 
go down in order that the rights of the working classes may be 
uplifted, but in the process of reform we should take the greatest 
care not to destroy any more property than is absolutely necessary. 

The apparent contradiction between the common law as an 
absolute standard that never changes and law as an ever-changing 
factor can be thus explained. The ideal of the common law is to 
adjust itself exactly to the habits and customs of the people. As 
a function of the whole variable content of the life of society to 
which it is applied it is immutable. The common law which moves 
exactly in proportion to the movement of everything around it 
does not seem to move at all. On the other hand, as an expression 
of the actual physical values the common law confers upon indi- 
viduals the common law is variable. This variable quality is not 
appreciated, however, if the common law attains its goal of estab- 
lishing a complete identity between the life of a people and the 
laws of a people. 

If the common law thus tends to bring itself in line with the 
life of each period by a natural process of internal growth, why is 
external legislative pressure necessary? The reason lies in the fact 
that the customs of the common law tend to be perpetuated long 
after the reason for the development of the custom has passed. In 
the course of time the development of new and contradictory cus- 
toms will force an abandonment of the ancient precedents. The 
people, however, must wait for a change in the dominant will before 
the changed standards of the people will be enacted into law. They 
must usually wait even longer, and hence comes the explanation 
of the existence of a law even after it conflicts with the desires of a 
dominant class. The people must wait for deliverance from the 
control of unpopular laws until the conservative members of the 
judiciary have been replaced by a generation of lawyers impreg- 
nated with the ideas of the new age, and by that time another 
organic change in the character of society may have occurred. 
Thus the growth of law follows a cycle. After receiving a domi- 
nant trend from the life of one age it tends to preserve those 
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standards until they vary enough from the life of a period to force a 
reaction that will result in the re-formulation of legal premises. This 
was the case when the common law was successively transformed 
by the law merchant and the system of equity jurisprudence." Of 
course the whole system of law is not made over all at once; some 
of the archaic elements still survive, as they do in other social insti- 
tutions, but the law is continually growing by the atrophy of obso- 
lescent members and by the transfusion of new blood. 

Legislation is a short cut to these natural processes of the com- 
mon law. The very effect of the announcement of a new law can- 
not itself change the dominant habits of the people, but it can 
hasten the crystallization of that dominant attitude. A statute 
can open up a line of communication between the common law and 
the current needs of a period after the natural channels have been 
closed by an accumulation of precedent. The common law, if left 
to itself, might ultimately have worked out a theory of working- 
man’s compensation that would have been more just to labor than 
the existing doctrine of employers’ liability, but statutes have 
shortened the waiting period for such a theory by many years. If 
legislators were scientists or if they were composed of committees 
of experts in various fields of applied learning, they might pass laws 
which would incorporate the benefits of new discoveries into the 
legal system as soon as the inventor’s test tubes had cooled.2_ For 
such an advanced type of legislation, however, we must wait for , 
the millennium. 

In summary, then, the dangers of legislation consist in its 
willingness to follow any temporary movement. A multiplication of 
statutes destroys much of the advantage of certainty and stability 
in law. Due to lack of careful consideration of the whole social 
situation, it also vastly increases the possibility of error. The 
common law errs on the side of being too cautious for fear of taking 
a wrong step; the statutory law errs on the side of being too willing 
to jump to a conclusion without surveying all sides of the prob- 
lem. The statutory law is more likely to be swayed by the caprice 

*Cf. Roscoe Pound, ‘Social Problems and the Courts,’ American Journal of 
Sociology, XVIII (1912), 331-41. 

2 Supra, p. 174. 
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of the moment, to be controlled by narrow interests for personal 
gain, to enact every fad and fashion into law, and to allow a swapping 
of personal favors at the expense of the general welfare. In short, 
the statute law has most of the vices and virtues exhibited by the 
opponents of custom in their attack upon the common law. The 
common law is more likely to follow a formal rule after the reasons 
for its adoption have passed, to allow vested interests to reap a 
social income after their function has disappeared, to repudiate 
new movements as transient because they conflict with fundamental 
principles, and to enforce a standard of morality from which this 
age has departed. Neither common law nor statute law, however, 
is true to type. It is no more a fact that common law is absolutely 
static than it is that statute law is absolutely dynamic. The one 
can no more resist change than the other can resist the force of old 
institutions in shaping a new policy. It is the problem of the states- 
man and the legislator to steer the happy course between the con- 
servative common ‘law and the radical statute law. Since the 
common law is the repository of the legal experience of the race, 
it has sifted out some elemental traits of human nature that have 
remained the same from the dark ages to the world-war. These 
stable standards of the past furnish us a partial guide to the future, 
because by drawing a line through the milestones of the past we 
can plot a curve which may be projected into the coming century. 
This line will not furnish the exact route of our progress, but it will 
indicate a general direction of travel from which we cannot deviate 
far without disturbing fundamental forces that will start a retro- 
grade movement. If changes in law are confined to the limits 
established by the experience table of the common law, modified by 
the more fundamental changes that occur from time to time, vested 
rights of property will not be confiscated by the operation of the 
legal system to any appreciable extent, and the fundamental bases 
of economic relationships will not be unnecessarily jolted. Although 
such development may be slow, it will not be followed by the back- 


sliding that succeeds more rapid progress. 
Homer Hoyt 
BELOIT COLLEGE 












WASHINGTON NOTES 


FEDERAL RESERVE REPORT 


War’s effect upon national finance and banking is reflected in the 
Fourth Annual Report of the Federal Reserve Board, transmitted to the 
Speaker of the House of Representatives on Tuesday, January 22. The 
Board reviews the conditions brought about by the great growth of 
foreign trade and the various measures, intended to remedy resulting 
difficulties or forestall dangers, that have been put into effect in conse- 
quence. Chief among the latter are the provision of a large supply of 
Federal Reserve notes, which were prepared and conveniently stored 
early in the year 1917, the development of numerous expedients for the 
conservation of the gold supply, and the application of the amendments 
of June 21, 1917, to the Federal Reserve act, for the purpose of enlarging 
reserves and strengthening the lending power of the several banks. 

The Board calls attention to the effect of the war upon the banking 
and credit situation, both public and private, pointing out the rise in 
prices, but emphasizing the fact that while during the year 1917 there 
has been a lessening of the fluidity and availability of the country’s 
banking resources, the change is not surprising in view of the heavy 
requirements. It also points out that these changes in prices are 
not necessarily due to alterations in the banking position, but that 
abnormal demands and the withdrawal of labor and capital have had 
an important and far-reaching effect. “Banking expansion,” the 
Board says, “‘is an unavoidable incident of war finance, but every effort 
should nevertheless be made to counteract it so far as possible by elimi- 
nating banking credit not clearly needed for the purpose of purchasing 
or carrying goods necessary for the life of a nation at war.” 

From the standpoint of the private individual it is noted that the 
effect of the government’s buying on a large scale has been to withdraw 
from the market a large proportion of the funds normally available for 
other loans. This tendency has resulted in an effort to make paper 
ordinarily regarded as ineligible available for rediscount at Federal 
Reserve banks. The policy of the Board, however, has invariably been 
to refuse such applications and to maintain the liquid character of 
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bank assets. “Under no circumstances,” says the Report, “can the 
Board admit the eligibility of paper . . . . which in its essential charac- 
ter fails to conform to sound banking principles.” 

The Report, however, suggests early consideration by Congress of the 
problem of corporate financing, in the belief that no satisfactory solution 
of the general corporate and credit problem will be found that does not 
involve some degree of government intervention. The Board is of the 
opinion that some plan for such intervention or aid can be worked out 
that will meet the situation satisfactorily. 

One effect of the war has been to enlarge the earning power of the 
Reserve banks in a very material degree. The gross earnings are given 
as $15,800,000, and the net earnings as $11,200,000. The dividends 
declared during the year are about $6,800,000. Six of the banks have 
paid their dividends completely up to the end of the year 1917, while 
four others have paid up to June 30, 1917, and the remaining two have 
paid to the end of the year 1916. Although the banks are not operated 
primarily for profit, the Board calls attention to the fact that during the 
coming year their earnings will undoubtedly be large, and that a sub- 
stantial franchise tax will be paid to the government out of excess earn- 
ings. The amount paid this year to the government is $1,134,234. 

In connection with the management of the banks the Board explains 
that the events of the past year have done much to bring into their 
proper relationship the several elements of the Federal Reserve System, 
and that the position of the Board as the governing body of all the banks 
is now well defined, the line of distinction between the local management 
of each institution and the general policies of the Board growing more 
and more marked. Among the activities of the year that are incidentally 
described are the further extension and development of the clearing and 
collection system and the continuation of work under the Clayton act, 
permits for service as directors being granted in 182 cases. Applications 
for fiduciary powers have been granted in 112 cases. 

The expense of conducting the work of the Board during the year 
has been a little less than $250,000, including all salaries, while the cost of 
the Gold Settlement Fund for the year has been about $3,500, or $0.013 
per $1,000. 

While no far-reaching amendments to the Federal Reserve act 
are recommended, a number of minor changes are suggested for the con- 
sideration of Congress. Among these are: a change in the present method 
of electing directors called for by the fact that under present conditions 
only a minority of all banks entitled to vote are taking an active part 
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in the selection; a change in the denominations of Federal Reserve 
notes intended to permit the issue of large bills; a change in the terms 
of section 22, which relates to transactions between directors and their 
respective banks; and the amendment of section 25 designed to pro- 
vide for the incorporation under Federal Reserve charter of banks for 
foreign trade. 

In closing, the Board calls attention to the fact that owing to the 
concentration of reserves the Federal Reserve System is today the ulti- 
mate resource of the business and financial community and that its posi- 
tion as such is unquestionable. The responsibility thus laid upon it 
emphasizes the necessity of making sure that every policy adopted must 
be developed with the view of maintaining and strengthening the financial 
position of the country, and of providing for the readjustments to follow 
the war. 


THE FARM-LOAN SITUATION 


An interesting phase of the investment situation produced by the 
large government loans of the past year is illustrated by the threatened 
collapse of the federal farm-loan system unless supplied with govern- 
ment funds. In order to insure the sale of the bonds that may be offered 
by the Federal Farm Loan Board, in behalf of the various farm-loan 
banks, an administration plan has now been adopted by Congress under 
the terms of which the Treasury may, for two years, annually pur- 
chase farm-loan bonds to an amount of $100,000,000. This measure 
is offered because of the difficulty or impossibility of selling farm-loan 
bonds upon any other basis owing to the lack of private purchasing 
power. It will help to carry the federal farm-loan banks through the 
period of difficulty, but will of course help the broader situation as to 
farm investments but little. This situation may be briefly described. 

Before the federal farm-loan system was established (and with the 
aid of that system since its establishment) the farmers of the country 
were financed by: (1) American mortgage concerns dealing in farm 
mortgages; (2) American insurance companies; (3) foreign investment 
or insurance companies; and (4) individual or independent private 
investors. The supply of capital from abroad, and especially from Great 
Britain, has now fallen sharply off, and the English government has 
indicated a desire that the companies reduce their foreign investments 
of this class. Domestic companies have made reductions of like char- 
acter on account of the attractive prices at which bonds and stocks are 
selling, while the individual investor has been putting his new funds into 
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Liberty Bonds and in some cases calling in his mortgage loans in order 
to subscribe more heavily. While farmers have in many cases been in 
good position to meet demands upon them owing to high prices for 
products, in other cases they have been unfortunate or unable to liqui- 
date the whole of their indebtedness. The farmer suffers from the dis- 
advantage that a large proportion of the mortgages he has given are of 
short term, running originally not more than three years, so that he 
is obliged to bear the full force of unfavorable market conditions as his 
mortgages mature. In some instances, moreover, he has expected to 
turn to the new farm-loan system in order to renew his accommodation 
and avoid foreclosure and loss of his land. 

The farm-loan system now finds itself hampered by the difficulty 
of marketing its bonds at ordinary rates of interest or, as an alternative, 
of competing with the government by raising the rates it is willing to 
allow on the bonds. This situation is the basis for the proposal prac- 
tically to have the government supply the means with which to purchase 
farm-loan bonds—a proposal made when the Farm Loan act was origi- 
nally under consideration, but at that time rejected. There is as yet 
no certainty of the course to be followed. Even if the means proposed 
for guaranteeing the sale of farm-loan bonds should be provided, they 
would bear only a very small proportion to the volume of farm obliga- 
tions outstanding. The total amount of farm loans thus outstanding 
in the United States is estimated at over $4,000,000,000, while the annual 
loans are stated as $500,000,000. Where farmers are not placing them- 
selves in position to pay their obligations through saving they are thus, 
in common with other borrowers, facing a situation of difficulty and 
embarrassment as the result of the war, while the acquirement of new 
capital is practically out of the question. 


FOREIGN EXCHANGE REGULATIONS 


The new regulations for the control of foreign exchange, whose 
administration has been intrusted to the Federal Reserve Board under 
the supervision of the Secretary of the Treasury (Executive Order of 
January 26, 1918), provide for a complete system of registering dealers 
in exchange. The term “foreign exchange” is held to include checks, 
drafts, bills of exchange, cable transfers, or any form of negotiable or 
assignable instrument or order used to transfer credit or to order the pay- 
ment of funds in any foreign country, insular possession, or dependency of 
the United States. Every dealer in exchange as thus defined is required 
to file with the Federal Reserve Board an application for a registration 
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certificate. The application shows the character of business engaged in 
and whether or not an enemy or ally of an enemy of the United States has 
any interest directly or indirectly in the business. It also embodies an 
agreement to comply with the regulations of the Board and to permit 
inspection of books by agents or representatives of the Board. Dealers 
in exchange are then classified in three groups: one including those who 
may or may not carry balances or securities with or for foreign corre- 
spondents; a second including those who carry foreign balances but do 
not maintain accounts for foreign correspondents; and a third, those 
who carry balances for foreign correspondents but who maintain no 
foreign accounts. The Federal Reserve Board is to issue licenses to 
dealers of the various classes, and thereafter each licensed dealer must 
require customers to file statements showing the purpose of their pur- 
chases or sales of exchange. Whenever any holder of a license believes 
that any transaction within his knowledge involves the payment of 
funds or delivery of securities to, or the transfer of credit or securities 
for, the benefit of an enemy or ally of an enemy, he is required to make 
immediate report of his findings accordingly. The Federal Reserve 
Board, if it believes that any transaction involves trading with the 
enemy, may cause notice to be served requiring postponement of the 
consummation of the transaction for ninety days and may then prohibit 
the transaction entirely if it desires. Full provision is made for the 
collection of interest coupons, dividends, and the like, and a general 
system of control is instituted. When the books designed for the 
management of the new plan have been duly opened, the data collected 
from month to month will furnish a clear picture of the foreign trade of 
the country as reflected in its exchange transactions. If fully carried 
into operation, the plan should present a balanced statement of the 
transactions of the country which would be capable of careful checking 
up with merchandise returns. This is in substance the plan that has 
been pursued in foreign countries where a similar control of exchange has 
been practiced. When ultimately made public, these data, while not 
disclosing anything with reference to individual transactions, should 
furnish much useful analytical information for the closer study of external 
trade relationships. 

An interesting feature of the regulations is their inclusion of dealings 
in foreign securities, payment of dividends, collection of maturing 
obligations, and the like. Trading in such obligations and securities 
is brought under very close surveillance, and declarations intended to 
establish that operations of this kind are not for enemy account must be 
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made. The older regulations respecting the exportation or “earmark- 
ing” of gold coin or bullion are reiterated in substance, and made a 
part of the new set of regulations. 


PRIORITIES IN CAPITAL ISSUE 


Secretary of the Treasury McAdoo has taken the next logical step in 
connection with the control of the resources of the country in the interest 
of the war by establishing an informal system for passing upon capital 
expenditures. For some time past, as a result of the difficult conditions 
in the financial markets, private enterprises have found it increasingly 
difficult to obtain banking accommodation and have been able to do so 
only at high rates. The situation has indicated that, with the large 
government loans that were being placed, there was left in the market 
only an inadequate supply of credit for private needs. One consequence 
has been to stimulate a belief on the part of many issuers of securities 
that combined action was necessary in order to bring about joint or 
co-operative agreement as to which securities should be given preference 
in the market and should thus be assured of sale while at the same time 
the necessities of the Treasury were sufficiently taken care of. 

The Secretary of the Treasury, in his announcement made public on 
January 12, calls attention to the fact that any present restriction of 
capital issues must be voluntary, inasmuch as there is no law which makes 
provision for a government supervision or control of such sales or offer- 
ings. The indications are, however, that in most parts of the country 
those who have securities to sell will voluntarily co-operate with the 
effort, to regulate the volume to be placed on the market. By so doing, 
it is evident that those who obtain approval even though in an in- 
formal way, will find it easier to dispose of their bonds or shares and 
will find banking accommodation very much easier to obtain. The 
task of thus passing upon priorities in capital issues is to be governed 
by the conclusions reached in each case as to whether a given proportion 
is or is not intended to produce something necessary for public health 
and welfare or contribute to the furtherance of the war. This is a ques- 
tion not only of capital but also of material and labor. Public improve- 
ments or new private enterprises, which in times of peace might be 
entirely proper, are thus to be considered on the new basis in the light 
of, or in connection with, the problems arising out of military necessities. 

The United States is following in this matter a course which has 
already been mapped out by other countries engaged in the present war. 
It is a course of action which is rendered necessary by the fact that 
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government loans of the kind which have become familiar in connection 
with recent financing practically sweep the field clear of all accumula- 
tions of investment funds for the time and make it imperative that there 
should be some restriction of credit accommodation both as to time of 
offering and as to amount of sale in order to protect both the government 
and private issuers. In a country of the great extent and wide diversifi- 
cation of resources of the United States this problem of regulation is, 
however, far more serious and delicate than elsewhere. 


THE WAR-FINANCE CORPORATION 


Just at the close of January, the Secretary of the Treasury announced 
a project for the establishment of a so-called ‘‘ War Finance Corporation” 
designed to support and confirm banking and industrial credit. On 
February 9 he appeared before the Senate Finance Committee for the 
purpose of advocating the adoption of the plan in a definite form. The 
proposed measure is intended to meet the conditions produced by 
the decline of securities and the possible effect of withdrawals of funds 
from savings banks unable to liquidate their long-term investments. 

The government’s borrowings, particularly during the period 
immediately preceding and following each Liberty Loan, have tended 
to pre-empt the credit facilities of the banks, and often to prevent them 
from giving needed and customary help to quasi-public and private 
enterprises. In not a few cases some such enterprises engaged in work 
more or less directly essential to the war have been prevented from 
obtaining the advances necessary to enable them to perform essential 
service because bank credits ordinarily available are being absorbed by 
the government itself. 

To accomplish these ends there is planned a corporation with a 
capital of $500,000,000 subscribed by the government and authorized 
to issue its own obligations to eight times that amount, or $4,000,000,000. 
These obligations might be issued to any one or all of three classes of 
borrowers: (1) ‘o banks which have made advances to, or become 
purchasers of, the paper or obligations of enterprises deemed essential 
or contributory to success in war; (2) to savings banks requiring assist- 
ance; and (3) in exceptional cases directly to enterprises which are 
engaged in war work. Notes issued by the concern would be given to 
such banks or private undertakings against the latter’s own obligations 
secured as circumstances might permit. 

These notes of the war-finance corporation would be subject to 
rediscount at Federal Reserve banks, and the latter would be authorized 
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to deal in them just as in government bonds. When desired, Federal 
Reserve notes could be issued against paper secured by these war-finance 
obligations. It is thus seen that, theoretically at least, an issue of 
$4,000,000,000 of Federal Reserve notes might be the result of the 
operations of the corporation. True every such Federal Reserve note 
issued would still have to have behind it the 40 per cent of gold reserve 
required by law; but as is well known the percentage of gold reserve 
behind Federal Reserve notes is already declining as the result of war 
financing and is now from 60 to 65 per cent. We are receiving no new 
gold from outside the country, and what there is in circulation domesti- 
cally is now being collected into the banks but slowly. Any large 
increase of Federal Reserve notes, therefore, should it occur, would 
merely mean a reduction in the reserve percentage and might be carried 
to the point of requiring a suspension of reserve requirements—a power 
conferred by law upon the Federal Reserve Board. 

The question is thus raised whether to continue the plan for the 
War Finance Corporation upon its present basis, or to alter it by elimi- 
nating the power to issue Federal Reserve notes against war-finance 
paper, or possibly the entire provision for rediscounting at Federal 
Reserve banks. 

Other matters relating to the management of the new corporation, 
the method of appointing its directors and officers, as well as various 
points of detail, are still under consideration. 

In support of the measure is urged the fact that something similar 
to it has been resorted to in most of the European belligerent countries, 
while against it is urged the possible danger to ensue from an enlargement 
of the currency outstanding or of the general burden upon Federal 
Reserve banks. The prospects of passing the measure are improved by 
the fact that various enterprises strongly represented in Congress have 
found themselves so hard pressed for capital and credit as to render 
it essential that they find some way of supplying their requirements. 
The proposed bill holds out some encouragement to them by offering an 
avenue through which at least a measure of relief may be obtained. 
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Modern Currency Reforms. By EDWIN WALTER KEMMERER. 
New York: Macmillan, 1916. Pp. xxi+564. $2.40. 

After describing, in his System of Logic, the various methods of 
induction, John Stuart Mill comes to the conclusion that the social 
sciences must ever be, in the main, deductive, because the inductive 
method of difference cannot be used in their study. One cannot introduce 
a new factor into the complex of forces operating in human society and 
be sure that some other element which might be the cause of the new 
effect has not crept in inadvertently. One cannot, ordinarily, experi- 
ment with human society, but even if one does so, conditions may change 
during the period of the experiment. The method of experiment, which 
is the method of difference, is therefore inapplicable, and since all other 
methods of induction without its aid are subject to error, deduction 
must be our principal reliance. 

The field of monetary legislation in which Professor Kemmerer’s 
studies here reviewed were made is not altogether an exception. Such 
legislation cannot usually be introduced as a single new factor into a 
situation which remains otherwise unchanged until the effects of the new 
legislation have time to work themselves out. But monetary legislation 
perhaps comes nearer the requirements of the experimental method than 
economic legislation of almost any other kind. If other new circum- 
stances which might act as causes cannot be entirely eliminated, it is 
usually possible, by a common-sense application of the method of 
residues, to make approximate allowance for their effects. We then 
have approached with this degree of closeness to the method of induc- 
tion, or, more often, inductive verification, by the method of difference: 
viz., that we have introduced a new factor into a situation otherwise 
changed only in relatively unimportant ways or in ways for which we 
can make sufficiently accurate allowance. 

The book is in five parts. In Part I, dealing with the Indian cur- 
rency reform, the agitation leading up to the reform is first presented 
along with the arguments which were currently advanced in favor of 
change. The effect of the closing of the Indian mints to silver is 
described and its application as verification of the quantity theory of 
money made clear. Then follows the story of the plans of the Indian 
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government to establish a gold standard, the formal rejection of the gold 
exchange standard, and the final arrival, nevertheless, at the latter. 

The Porto Rican experience, set forth in Part II, also has some bear- 
ing on the quantity theory. Thus it appears that the Spanish peso, in 
circulation at the time the United States took over the Island, circulated 
because of its scarcity at a value above that of its bullion content. But 
perhaps the chief interest in the story of Porto Rico’s experience is to be 
found in the effect, on different kinds of business and different classes, 
of the change made by the United States to American money. The 
Spanish coinage was redeemed at the rate of sixty cents to a peso and 
retired, American dollar currency taking its place. Wholesale prices at 
once became, in dollars, approximately 60 per cent of what they had 
been in pesos. But the ignorance of the natives (probably) made it 
possible for retail prices in many cases to be changed without reduction 
from centavos to cents of two-thirds greater value. Rents, also, in the 
cities frequently were transferred from pesos to dollars without change 
of figure. In many cases, by no means in all, laborers succeeded in 
getting dollar wages more than 60 per cent of their former wages in pesos. 
These changes are not, however, so inconsistent with the quantity theory 
as they seem at first glance. Had there been no increase of money in 
Porto Rico such advances must, probably, have been temporary and 
must, even as a fairly short-period proposition, have caused reduction 
in other prices or serious curtailment of business activity, or both. But 
the change was made at a time when the American occupation was 
tending to increase money in the Island and rapidly to raise prices. The 
reduction of the American tariff to 15 per cent of standard rates, on goods 
from Porto Rico, also probably facilitated an inflow of money to the 
Island in return for its products. 

Currency reform in the Philippines is the topic of Part III. In 
dealing with the Philippine currency problem, it is pointed out, the 
government profited by its experience in the case of Porto Rico and. 
endeayored to make as little change as possible. It therefore kept the 
pesos in circulation, although it sought uniformity by recoinage and then 
had to apply discriminatory taxation to get rid of the Spanish and 
Mexican coins. The new pesos were made redeemable in New York 
exchange (gold-exchange standard) at a two-to-one ratio. But these 
pesos contained so much silver that when, a little later, the market value 
of silver rose they were undervalued and began to be exported. Expor- 
tation was at once prohibited and the recoinage of the pesos undertaken 
with a smaller silver content per peso. 
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The experience of the Straits Settlements, given in Part IV, also 
involved this problem of silver exportation. 

Part V describes the experience of Mexico, prior to the recent revolu- 
tion, in changing from a silver to a gold standard. 

It is impossible in a brief review to do justice to the wealth of illus- 
trative material and the well-judged comment contained in this volume. 
Professor Kemmerer is probably better fitted than anyone else to under- 
take such an investigation, and he has done the work thoroughly and 


presented his conclusions clearly. 
H. G. BRown 


UNIVERSITY OF MISSOURI 


An Introduction to Social Psychology. By CHARLES A. ELLWoop. 
New York and London: D. Appleton & Co., 1917. Pp. xii+ 
343- 

This book is, as the Preface states, a “simplification and systematiza- 
tion” of Professor Ellwood’s earlier work on Sociology in Its Psychological 
Aspects, and represents the same general point of view. Social psychol- 
ogy is conceived by the author as “the psychology of the associational 
processes, or a psychology of the social life.’ ‘The study of the social 
aspects of individual consciousness” is considered as belonging to 
psychology as distinguished from social psychology. The author fit- 
tingly suggests that his science might more appropriately be called 
psychological sociology. The work may be briefly described as an 
elaboration of the primary thesis that association is fundamentally a 
psychic phenomenon. In accordance with the title, it is evidently 
designed as a survey and summary of the field rather than an attempt 
to go deeply into controverted points or to make extensive original 
contributions to the science. It should prove serviceable as an intro- 
duction to the subject and for use in the college classroom and by the 
general reader. 

Workers in related fields, such as economists, who approach the 
subject with problems fairly well formulated, are likely to feel some dis- 
appointment with the science of social psychology as presented by 
Professor Ellwood. His book shows a paucity of “results” and is per- 
vaded with an atmosphere of vagueness, or even of “straddling.” Things 
have a way of being “this,” but yet also “that,” with no clear explanation 
of the sense in which they are the one and the other respectively. To 
some extent this may be accounted for on the ground of scientific caution 
and the desire to be generous to both sides in relation to controverted 
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positions, together with the impossibility of pushing home an adequate 
criticism of categories in a book intended mainly for beginners. In 
addition, both psychology and sociology are admittedly in an unsettled 
condition. But the resulting general effect is at best (from the point of 
view under consideration) rather unsatisfying. It may be possible to 
be ‘“‘as objective as possible” in sociological method (Preface) while 
insisting that sociology is a psychological science, but such a position 
calls for more definition of terms than is given. Again (p. 9, note), we 
are told that the student of social science has no need to take sides in the 
quarrel between psycho-physical parallelism and interactionism. This 
position is perhaps also tenable, but a psychological sociology which 
explicitly avoids making any assertion as to the relation of consciousness 
to conduct has something of an air of paradox. 

This lack of definition of terms and inadequate reconciliation of 
apparently opposed positions continues throughout the book. The 
author denies (pp. 16, 17) that causality is the valid and proper category 
of explanation in social science and totally avoids directly causal terms 
throughout his treatment. But the only obvious result is that such 
words as “factor,”’ “element,” “active,” “essential,” “force,”’ “func- 
tion,”’ and especially ‘‘basis” and “basic,” are used with a bewildering 
indefiniteness of connotation. For young students it would surely be 
better to adopt the common-sense point of view, and for the reader in 
whom some philosophical training may be presupposed a more critically 
grounded position is necessary to intelligibility. In the difficult field 
of psychological terminology there is particular indefiniteness. Reason 
is contrasted now with emotion, now with habit, and now with instinct, 
and its relation to none of them is made clear. In many instances the 
use of these terms borders dangerously near to “faculty psychology.” 
In chapter ix, on “Instinct and Intelligence,” we start out with the view 
that instinct furnishes our ends while reason is a process of discovering 
means of attaining them. Next, the author proceeds to contrast rational 
and irrational ends, and before the chapter concludes we are told that 
social ideals and standards must be built on the basis of scientific facts. 
They are even compared in their objectivity with the truths of physical 
science. 

Perhaps the most interesting and vital question in the field of social 
psychology or the psychology of conduct in general is that of the rela- 
tion between innate and acquired elements in our valuation conscious- 
ness. Here also Professor Ellwood is hard to interpret; in fact, he 
hardly goes beyond the safe insistence that both sorts of tendencies must 
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be recognized as playing important parts in the social life. There is 
possibly something to be said in defense of a cautious eclecticism on this 
point as opposed to such one-sided positions as those of McDougall on 
the one hand and Sumner on the other. But the reader must feel the 
absence of any serious attempt to answer the burning question of what 
is innate and what is acquired and what is meant by the contrast. A 
footnote at the beginning of chapter iii rejects Cooley’s contention that 
the separation is invalid, but seems to indicate a failure on the author’s 
part to understand Professor Cooley’s argument. 

The highly optimistic concluding chapters on “Social Order,” 
“Social Progress,’”’ and “The Nature of Society” proceed from the 
premise which we have noted as forming the conclusion of the chapter 
on “Instinct and Intelligence,” namely, the complete objectivity of 
social purposes. The author seems even to assume that they are already 
known and recognized, and the possibility of conflict or inconsistency 
among them is not broached. “The psychological conception of 
society,” he tells us (p. 324), “answers the questions which men have 
asked as to how far human society can be modified and in what ways 
most advantageously.”’ To contradict so cheering a statement is not a 
pleasant task, but this book does not answer them. The “manipulation 
of the intellectual elements, ideas, standards, and values, especially in 
the young,” is a prescription easy to write, but who will fill it? And, 
besides, the “intellectual”? are presumably the objective elements upon 
which we depend for guidance in the manipulation. It will hardly be 
as evident to the critical reader as it seems to be to the author that human 
nature, in so far as it is a matter of “mores” rather than of “protoplasm,” 
is therefore clay in the potter’s hands, even granted that “we” (the 
potter), know just what we should like to do with it if we could. And 
the economist must look elsewhere for an attempt to answer the question 
in which he is interested, of what men “really” want, and why. 

F. H. Knicut 


UNIVERSITY OF CHICAGO 


A History of Commerce and Industry. By CHEESMAN A. HERRICK. 
New York: Macmillan. Pp. 548. 

The teacher who is seeking a brief compendium of the commercial 
and industrial activities of all times skilfully placed in a skeleton setting 
of political history and based upon a geographical background will 
welcome Dr. Herrick’s book. The commerce—and to a slightly less 
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degree the industry—of every land which has written its name in history 
is described by the author. Beginning with the industry and trade of 
the Nile Valley in 3000 B.c., the author passes in turn to Mesopotamia, 
Phoenicia, Greece, Rome, the Italian republics, mediaeval times, and 
thus to the business of “ Modern Nations.” 

Throughout, the hand of the thoughtful and practiced teacher is 
evident. The limited number of pages devoted to each thought-unit, 
the unusual number, variety, and pertinence of illustrations and maps, 
the stimulating questions that close each chapter, and the well-chosen 
“Books for Consultation” all indicate that the book is the product of a 
teacher, and all these features will be appreciated by those who use it 
as a text. 

Dr. Herrick has, perhaps, attempted the impossible. To put within 
the limits of one usable volume a survey of life from the crossing of the 
Red Sea to the time of the Panama Canal, from the “Shepherd Kings” 
to the Corporation School of the National City Bank, would be a large 
task if that survey were made with only a single purpose. Dr. Herrick 
acknowledges a trinity of aims: to present the essentials of history; to 
emphasize the commercial and industrial point of view; and, if possible, 
to give some insight into social evolution. It is the treatment of social 
evolution which suffers most from overcrowding. Such evolution as is 
evident appears to be after all largely a physical change and a shifting of 
political power and national prominence. Of the growth of the more 
subtle but most powerful structures in the great fabric of exchange the 
author says little. Competition, wage systems, law, insurance, property 
rights, credit, profits, commercial organization, a pecuniary calculus, 
and social attitudes are not dealt with in an evolutionary sense. Nor is 
the unwary reader prevented from studying the descriptions of ancient 
trade with all of his twentieth-century preconceptions and the mental 
attitudes inherent in our modern society. 

Dr. Herrick breaks company with the historian who has given us 
history “of the wrong sort’? and whose treatment emphasizes “a too 
great exaltation of the political existence of our own nation.” But he is 
true to this denial only to a degree. He avoids well the provincialism 
that identifies America with the world, but he does so only by empha- 
sizing other nations. He is faithful to the traditions of the orthodox 
historian in that he ever deals with trade as a national matter and 
describes commerce always as viewed from a single land. 

Altogether the book is not a history of commerce and industry in 
the most real sense. It is a collection of chapters, each dealing with a 
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brief history and description of the business of a country. The book is 
one which teachers will find not only teachable but of immense value. 
It leaves an adequate history of commerce, however, still to be written. 


LEVERETT S. Lyon 
UNIVERSITY OF CHICAGO 


Bulletin of the Public Affairs Information Service, Vol. III, 1917. 
New York: H. W. Wilson Co. 


The Bulletin of the Public Affairs Information Service, which has 
reached its third annual cumulation, shows a very considerable increase 
over the previous year in the amount of material indexed. This increase 
consists largely of additional pamphlets, proceedings of meetings, reports, 
etc. There is also a very notable expansion of the very useful list of 
notices of state and national legislation, governors’ messages, and laws 
on economic, social, and other topics which interest the public mind. 
The exhaustive character of this list and the excellent, workable alpha- 
betical arrangement of the subjects indexed place the bulletin in the 
first rank of useful reference texts covering this field. 

The list of notices of special reports of conferences, public investi- 
gations, and surveys shows evidence of much painstaking effort and 
promises to become quite as distinctive and useful a feature of the 
bulletin as the list of notices of state legislation above referred to. 

The list of bibliographic typewritten material contained in the last 
pages of the volume cover a very wide range of subjects engaging public 
thought and activity, particularly along social, political, and economic 
lines. Many of these lists are prepared by, or in collaboration with, the 
bibliographical division of the Library of Congress. These lists may be 
purchased or borrowed for copying purposes. While they do not exhaust 
the material on any one subject, they very adequately fill a large and 
growing demand for material desired for quick and ready reference on 


current topics of the day. 
C. M. Gettys 


UNIVERSITY OF CHICAGO 





Mine Taxation in the United States. By L. E. Younc, E.M., Ph.D. 
Urbana: University of Illinois. Pp. 275. No. 4 in the 1916 series 
of the University of Illinois Studies in the Social Sciences, V, 531-805. 
The present study was undertaken in the hope that it might “serve to 
bring to a number of economists something of value from the mining field, 
and to some of the mining profession something helpful from the field of taxa- 
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tion.”” Whatever it may have brought to the mining profession, it is a distinct 
contribution to the field of economics from the field of mining. The work 
contains little of general principles or theory; it is a compilation of historical 
and existing facts in the mining industry and in constitutional and statutory 
law as they affect the taxation of mines in the United States. 

The taxation of mines presents peculiar problems chiefly because of their 
characteristics as wasting assets of indeterminate magnitude, and because our 
rigid constitutional and statutory provisions regarding taxation of property 
often stand in the way of adaptable methods of taxation. The author has 
compiled the chief legal provisions, constitutional and statutory, dealing with 
the general property tax and with special provisions for taxation of mines, and 
also the characteristic methods of the various states in applying their tax 
laws to their mining industries. The study is a pioneer work in its field and 
is valuable because it brings together in one volume a mass of material 
hitherto largely inaccessible to the student, because this material is gathered 
in the light of technical knowledge and largely from technical sources of mining 
literature, and because these sources themselves are made more conveniently 
available to the special student by means of ample references and an extensive 
bibliography. The author’s own conclusions and opinions are not conspicuous, 
and the amount of new information, aside from the valuable compilation of 
scattered bits from sundry sources, is probably not very great. 

The claim, advanced in the Preface, to having produced a historical state- 
ment and an explanation and comparison of ‘‘methods employed in assessing 
and taxing mining properties” is vindicated in so far as much material has been 
compiled for such explanation and comparison. It is evident, however, that 
the limitations of space imposed upon the work by the form in which it appears 
have necessitated the elimination of much that would have served to explain 
more fully and to connect more closely the elements of the study into a more 
consistent whole. The tax systems of the various states, it is true, do not form 
such a consistent whole, but a description of them would become easier reading 
by doingso. For this reason, and because the study intentionally presumes the 
knowledge of the general principles of taxation, in its present form it is likely 
to be more useful to the mature and special student than to become attractive 
reading for the more numerous students of the elements of taxation. 


Property and Society. By ANDREW ALEXANDER Bruce. Chicago: 
A. C. McClurg & Co., 1916. 8vo, pp. 150. $0.50. 


The main purpose of this little book is to show the sympathetic relations 
that exist between property and society. By specific reference to employers’ 
liability, the trust movement, the right of inheritance, and kindred topics the 
author attempts to demonstrate that property rights and social welfare are 
bound together by the closest ties, and that property rights and the personal 
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liberties incident thereto are even now obedient to the dominant public opinion. 
He believes that whatever remains to be done to promote an even better com- 
munity of interest between private and public rights can be most effectively 
accomplished by bringing pressure to bear upon the basic factor in the situation 
—the social conscience—rather than by enacting statutes or utopian legislation. 
In fact, viewed in the light of his conclusions with regard to the flexibility and 
dependency of property rights, he is justified in regarding such revolutionary 
changes as are proposed by socialism or anarchism as both foolish and unne- 
cessary: foolish, because the legislatures can no more lift themselves above the 
average level of morality and wisdom of their age and generation than they can 
lift themselves by their bootstraps; and unnecessary, because no socialistic 
fiat is needed to prod property rights into accord with the popular will as long 
as these property rights are actually responsive to the desires of the majority 
of the people. 

This book is significant, not only because it points out the error in the 
popular notion that property rights are fixed and immutable for all time, but 
also because it is written by a member of that branch of government that is so 
often maligned for its supposed lack of appreciation of social welfare and for its 
ignorance of the relativity of property rights. 


Applied Motion Study. By FRANK B. GILBRETH and L. M. GILBRETH, 
Ph.D. Sturgis & Walton Co., 1917. Pp. xviii+220. $1.50 net. 


A number of articles previously published or presented before different 
scientific bodies have been collected to form this volume. The purposes of the 
whole are to indicate the need of motion-study in the near future as a means of 
conserving human energy, to describe the latest methods of conducting motion- 
study, and to point out the possibilities of enlarging the field in which it may 
be satisfactorily used. Units of measurement, technical devices, and results 
are discussed; and ample description is given of the peculiar devices, both 
mechanical and statistical, by means of which the authors’ results are presented. 

The authors have given much time since the opening of the European war 
to a study of permanently injured soldiers as a preliminary step to determining 
upon the tasks that may be taught them afier the close of hostilities. Parts 
of this book suggest the direction which such activities may be expected to take 
and the methods by which motion-study gives promise of accommodating tasks 
to the ability of the men. 





